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DC2 DCO WORDING 

DC2.1 Question  

Article 3: Please provide an update on the outcome of negotiations 
to address the issue of safeguarding the river flood walls and ability 
to raise them to 2100 levels, if necessary amending this article as 
well as Schedule 13 Protective Provisions. 

Response  

DC2.1.1 As the Applicant has stated in its response to DC2.13, the Applicant and 
the Environment Agency have submitted an updated joint position 
statement at Deadline 4. This attaches a latest working draft of the 
protective provisions (which is the subject of on-going discussions). The 
parties will work towards reaching agreement by Deadline 5, and will 
further update the ExA at that point.  

DC2.1.2 The Applicant agrees to the principle that the construction of the Scheme 
should not affect the ability to raise the river walls to TE2100 levels in the 
future, and it is anticipated that this principle will be captured in the agreed 
form of protective provisions. Indeed, this principle was included in the set 
of protective provisions contained in the application draft of the dDCO. 

DC2.1.3 The Applicant does not consider that this necessitates any amendments 
to article 3. 

DC2.1.4 Please also see the Applicant's response to SWQ SW2.2 which refers to 
the summary Technical Note the Applicant has submitted at Deadline 4, 
which deals with the ability to raise the river walls.  
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DC2.2 Question 

Article 5: Please provide defined horizontal limits of deviation for the 
individual works by amendment of this article and relevant plans. 

Response  

DC2.2.1 The Applicant has amended article 5 in the revised version of the dDCO 
submitted at Deadline 4. This is to make clear that the lateral limits of 
deviation for (a) linear works are such that the centre line of the as-built 
works may be positioned up to 3 metres either side of the centre line 
shown on the Works Plans (APP-008 and REP3-002); and for (b) non-
linear works are the relevant lines denoted as the relevant 'scheduled 
works boundary' on the Works Plans.   

DC2.2.2 For linear works, the effect of such lateral limits of deviation is that they 
may only be constructed within the relevant areas of land shaded pink on 
the Land Plans (APP-006). For non-linear works, the effect of such lateral 
limits of deviation is that non-linear works may only be constructed within 
the relevant scheduled works boundaries shown on the Works Plans.     

DC2.2.3 Subject to the ExA and interested parties being content with this 
approach, the Applicant will amend the Works Plans for Deadline 5 to 
update the key accordingly, to ensure that the Order limits are not also 
defined as the lateral limits of deviation. The Applicant does not consider 
any further changes are required to the plans or other documents to 
implement this change.   
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DC2.3 Question 

Articles 17, 29 and 30: Please provide any further update to these 
articles in addition to any further update to Schedule 13 Protective 
Provisions to address outstanding issues remaining between the 
PLA and Applicant. 

Response  

DC2.3.1 Following further discussions with the Port of London Authority ("PLA"), 
the Applicant has updated the protective provisions for the benefit of the 
PLA together with articles 17, 29 and 30 in the revised dDCO submitted at 
Deadline 4. However, these amendments remain subject to on-going 
discussions between the parties.  
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DC2.4 Question 

Article 52: If possible bring forward any agreed changes to this 
article such that there is no doubt that it would require adherence to 
the revised Charging Policies and Procedures Document 7.11 (as 
further amended). Article 52(1) as currently drafted appears not to 
refer to this document as the determining policy document and is 
not explicit about the application of the UCAF procedure. 

A Revised copy of the Charging Policies and Procedures Document 
that would be certified under Schedule 14 should be supplied. 

Response  

DC2.4.1 The Applicant does not consider that any amendments to article 52 are 
required. As currently drafted, it makes clear that the Applicant must 
exercise the functions under Part 5 of the DCO in accordance with "the 
charging policy" (which is defined in article 2(1) as the Charging Policies 
and Procedures, document reference 7.11). Therefore, it is considered 
that compliance with the Charging Policies and Procedures as the 
'determining policy document' is secured under the DCO. 

DC2.4.2 In addition, the Applicant considers that the UCAF does not need to be 
explicitly referred to in the article. The UCAF procedures are included in 
the Charging Policies and Procedures, so would qualify as part of the 
"...policies and procedures set out in the charging policy…", which the 
Applicant must comply with under article 52(1).  

DC2.4.3 A revised version of the Charging Policies and Procedures document has 
been submitted into the examination at Deadline 4. 
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DC2.5 Question 

Article 56: Although the Applicant has argued against making 
specific commitments to other river crossings, and while mitigation 
might be inferred as being covered under terms like ‘operating’, 
please explain why it would not be preferable to make mitigation a 
specific application for charges and, to the extent that additional 
cross river bus services are to be imposed as a requirement, why 
any funding requirements to guarantee such services should also 
not be explicitly referred to. 

Response  

DC2.5.1 The Applicant has amended the revised dDCO submitted at Deadline 4, 
such that article 56 now refers to the implementation of any necessary 
scheme mitigation. The Applicant's view is that this is already covered by 
the wording, so it is happy to make this explicit. 

DC2.5.2 However, as set out in its Deadline 3 submissions (REP3-017), it would 
be inappropriate for article 56 to dictate the funding mechanism for the 
various allied commitments contained in the DCO. Fundamentally, TfL 
must deliver these commitments, or commit a criminal offence. As such, 
the Applicant will deliver all of the commitments made in the DCO and the 
Applicant has a strong enough covenant to do this.  

DC2.5.3 In any case, over the 25 year life of the PPP project agreement the user 
charging revenue is forecast to cover the costs of the Scheme. However, 
in the early years there will be a deficit that will need to be met from TfL’s 
general resources and in the later years there will be a surplus that can be 
invested in other transport improvements. It is not therefore possible to 
rely on the user charging revenue to fund cross-river bus services or other 
mitigations. 

DC2.5.4 It should also be noted that the purpose of article 56 is simply to operate 
as an enabling power, so as to make it clear how the Applicant may spend 
the user charging receipts.  
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DC2.6 Question  

Article 58: A number of Boroughs express concern over the 
possibility of transference of TfL/GLA/Mayoral statutory 
responsibilities under this Article. Please indicate whether such is 
intended, and if not, how would this be precluded? 

Response  

DC2.6.1 The way that article 58 is drafted would allow for statutory powers and 
duties of TfL (together, known as 'functions') to be transferred with the 
approval of the Mayor - this has always been the Applicant's intention and 
therefore it does not intend to preclude this.  

DC2.6.2 That being said, it is important to stress that it is not the Applicant's 
current intention to transfer any functions contained in the DCO in respect 
of user charging, the Monitoring and Mitigation Strategy or the operation 
of STIG. However, flexibility is being sought in this regard as the context 
within which the Silvertown Tunnel is to operate may change over its 
lifetime, necessitating a change in approach.  

DC2.6.3 In any case, it should be noted that article 58(4) provides a key safeguard 
for the exercise by a third party of these statutory responsibilities, namely 
the following wording: 

The exercise by any person further to any agreement made under 
paragraph (1), of the functions conferred by or under this Order or any 
other enactment, is subject to the same restrictions, liabilities and 
obligations as would apply by or under this Order if those powers 
were exercised by TfL. (our emphasis) 

DC2.6.4 The effect of this wording is that any third party would be subject to 
exactly the same restrictions and responsibilities as the Applicant when it 
exercises the particular functions. This means that a transferee would not 
be able to act irresponsibly, e.g. by ignoring relevant restrictions, as it 
would risk criminal proceedings being taken against it.  

DC2.6.5 In addition, the Applicant does not consider it is taking a different 
approach to that permitted under the Deregulation and Contracting Out 
Act 1994, whereby functions of local authorities (which include the Greater 
London Authority and TfL) can, upon the making of an Order by the 
Secretary of State permitting the same, be exercised by third parties 
further to an agreement entered into between the relevant local authority 
and the third party. Indeed, an Order has already been made permitting 
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the contracting out of certain highway functions (see the Contracting Out 
(Highway Functions) Order 2009) by local authorities.  

DC2.6.6 In that context, it is therefore up to the Secretary of State as to whether 
particular functions should be able to be 'contracted out', which is similar 
to the situation here, whereby the Secretary of State will need to decide 
whether to make the DCO and whether article 58 is appropriate for 
inclusion. 
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DC2.7 Question 

Article 65: If possible bring forward agreed changes to this article to 
address widespread concerns over the composition, operation and 
powers of the STIG. 

Does LBN have a view on whether they should represent LCY or 
whether the airport should have direct representation as is proposed 
for HE. 

A copy of the revised combined Monitoring Strategy and Traffic 
Mitigation strategy should also be forwarded, again preferably in a 
form agreed with the Boroughs. It should include agreed monitoring 
thresholds relating to all roads that are of concern and direct 
monitoring of environmental effects as well as of traffic flows, so 
that there is local authority support for what will be a certified 
document under Schedule 14. 

Response  

DC2.7.1 The Applicant has amended article 65 in the revised dDCO submitted at 
Deadline 4 in order to allay the concerns raised by the Boroughs as to its 
effect in discussions to date about the role and operation of STIG. These 
amendments have been agreed with the Royal Borough of Greenwich, 
and the London Boroughs of Newham. 

DC2.7.2 A Monitoring and Mitigation Strategy has been submitted at Deadline 4, 
which consolidates the previously separate Monitoring Strategy and 
Traffic Impacts Mitigation Strategy. Certain 'triggers' have also been 
added into this document, which seek to address concerns raised about 
monitoring and mitigation to date. 
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DC2.8 Question 

Schedule 1: Can the PLA confirm whether the amendments made to 
Work No 20 and to ancillary works meet their concerns? If not, 
please put forward further agreed changes with the Applicant. 

The issue of ensuring that materially different or worse 
environmental effects do not arise from ancillary development is 
raised in question CL2.6 under the heading of Construction on land. 
This may affect the wording at the end of this schedule. If so, please 
amend. 

Work 1(f) and (g) appears still to include references to head houses 
which are proposed to be removed in NMC2? Please remove. 

Response  

DC2.8.1 The Applicant assumes that this SWQ should refer to CL2.7 in respect of 
the NEWT test.  

DC2.8.2 The revised version of the CoCP submitted at Deadline 4 includes a 
NEWT test – please see the Applicant's response to CL2.7. This will apply 
to all construction activities, whether ancillary or not - all of the 'authorised 
development' is subject to the environmental controls contained in the 
requirements. As such, the Applicant considers that no amendments are 
required to Schedule 1.  

DC2.8.3 The Applicant has removed references to head houses in the revised 
version of Schedule 1 to the dDCO submitted at Deadline 4.    
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DC2.9 Question 

Schedule 2 Requirements: 

Requirement 1 – Are the Boroughs content with the approach of 
securing the bus services through the tunnel by means of a 
requirement relating to a separate certified document? Please 
provide an updated (and preferably agreed version of the Bus 
strategy Document that would be certified under Schedule 14. 

Requirement 3 – The Applicant has to date resisted suggestions for 
tying the design to the submitted DAS and General Arrangement 
drawings, yet at least one Borough has suggested that ‘have regard 
to’ would still be insufficient to ensure that the worked up scheme 
reflected what has been presented in the application and considered 
in the ES. Please give further consideration to the wording of 
Requirement 3(1) in the light of continuing concern both by the ExA 
and Boroughs. 

Requirement 4 – In the light of the discussions during the DCO 
Hearing held on the 19 January 2017, please give further 
consideration to the wording of Requirement 4(3) to ensure that the 
detailed design of all works that would normally be subject to 
planning control would be subject to the approval of the relevant 
planning authority (i.e. excluding only those works that would 
normally be Permitted Development for a local highway authority). 

Requirement 5 – In the light of the discussions during the DCO 
Hearing held on the 19 January 2017, please review and update the 
way that Requirement 5(2) is structured. Bearing in mind continuing 
concern from host boroughs and/or the PLA that more of the 
subsidiary plans should require their approval including the 
Construction Environmental Management Plan (CEMP), Construction 
Site River Strategy, Lighting Management Plan and Site Waste 
Management Plan, please provide further justification as to why 
there should be any division between plans requiring approval and 
those only requiring consultation. It is noted that the pre-ambles to 
what are currently separate sub-requirements (2) and (3) refer to 
parts of the authorised development and this would seem to cover 
the possibility of seeking separate approvals from LBN and RBG. 
The simplest solution would be to combine sub-requirements (2) and 
(3) so that all components of the CoCP would require approval of the 
relevant LPA (or other body) after appropriate consultation. 
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Please also provide further justification for the absence of a draft 
CEMP before the Examination when such documents have been 
provided to accompany many made DCOs and the CoCP is itself 
intended to be a certified document.  While it may be referred to in 
the CoCP, why does Requirement 5 not specify that the CoCP must 
secure no lesser mitigation than assumed in the ES? The issue of 
ensuring that materially different or worse environmental effects do 
not arise under the provisions of the CoCP is raised in question 
CL2.6 under the heading of Construction on land. Amendment to 
Requirement 5 and to the CoCP may be required. 

Please provide an updated CoCP, preferably agreed with the relevant 
Boroughs and the PLA, in the form that would be certified. 

Requirement 6 – There has been discussion of whether there should 
be reference to the General Arrangement drawings in this 
requirement. Please provide appropriate wording or a justification 
for making no reference. 

Please could the host boroughs confirm whether they agree to the 
words, “in the opinion of the relevant planning authority” in R6(5) in 
respect of identifying which trees or shrubs have become seriously 
damaged or diseased? Is this a role that the host LPAs normally 
undertake? See also question TE2.3. 

Requirement 7 – Please amend wording in the light of the intended 
merger of the two subsidiary documents. 

Please provide a copy, preferably on an agreed basis with relevant 
Boroughs of the composite monitoring and mitigation strategy 
document. Roads subject to monitoring should include all those 
sought by host and adjoining Boroughs and/or raised by other IPs. 

Requirement 12 – Please consider whether response to Question 
NV2.2 would require amendment to the wording of this requirement.  

Requirement 13 – Are the Boroughs content that securing the new 
additional bus services through the tunnel is achieved through this 
requirement and a separate Bus Strategy document? 

Please provide a copy of the updated Bus Strategy, preferably in a 
form agreed with relevant Boroughs, This should commit TfL to the 
provision of the assessed number of through Silvertown tunnel bus 
routes and services (as a minimum), as well as provision for the 
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through-tunnel shuttle service for cyclists (or other means to 
facilitate economical cross-river transport for cyclists). See also 
SWQ GA2.1. 

Requirement 16 – Are the relevant Boroughs content with the 
revised wording of this requirement bearing in mind the 
representation of LBTH (REP3-034)? 

Possible Additional Requirements: 

It has been suggested by the Applicant that contaminated land 
issues would be addressed by the CoCP rather than as often 
provided for by a separate requirement. Please explain how the 
CoCP would address this matter or provide an additional 
requirement. 

In REP3-017 it is suggested by the Applicant that it would be unlikely 
that the SoS would accept Grampian-style requirements to address 
the COMAH concerns of HSE.  Please provide evidence for this 
assertion and also provide the text of a modified Grampian-style 
requirement to address the separate major hazard concerns over the 
storage of Hydro-fluoric Acid and other chemicals on the Brenntag 
site and the SGN gas-holder. 

Please either confirm that the issue of safeguarding, maintenance 
and enhancement of the river flood walls has been agreed within 
finalised Protective Provisions with the Environment Agency or 
provide agreed wording of an appropriate requirement. 

Bearing in mind the mandatory requirements of the Air Quality 
Directive, and the issue of uncertainty inherent in forecasting, please 
consider the desirability of including a requirement that would pick 
up elements of the M4 Requirement to which the ExA drew attention 
that would not be covered by Requirement 7 and the related certified 
Document in order to provide certainty that Directive requirements 
would not be breached. See also question AQ2.2. 

Archaeology – Are all Boroughs, Historic England and the MMO 
content that the Written Scheme of Investigation is addressed under 
the CoCP rather than requiring a separate requirement (and dDML 
condition). See also question HT2.1 
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Response 

DC2.9.1 The Applicant has split out its response to this SWQ below. 

Requirement 1 

DC2.9.2 The updated Bus Strategy has been submitted at Deadline 4. As well as 
securing that cross-river bus services are implemented in compliance with 
this Strategy, the Applicant has also now included express commitments 
in respect of Bus Services in Requirement 13 of the DCO.  

DC2.9.3 The requirement secures the provision of a minimum frequency of service 
that must be provided when the Scheme opens and for services thereafter 
to be kept under review and secured in accordance with the Strategy. 
Requirement 13 also secures the provision of concessionary bus travel for 
residents of the host boroughs and that buses operating through the 
tunnel must be of Euro VI emissions standard or equivalent. See also the 
comments below regarding Requirement 13 and the Applicant’s response 
to SWQTT2.9.  

Requirement 3 

DC2.9.4 The Applicant has amended the draft DCO at Deadline 4 (Document 
reference XX) to add a requirement that the design of the Scheme must 
be in general accordance with the General Arrangement Plans. This 
wording has been discussed with the Host Boroughs and has precedent in 
the National Grid (Hinkley Point C Connection Project) Order 2016. The 
words 'in general accordance' are used to reflect the fact that the General 
Arrangement Plans are illustrative only and are provided to inform the 
Environmental Statement by showing how the different parts of the 
Scheme could be arranged. 

DC2.9.5 However, no reference is proposed to be made to the Design and Access 
Statement. This document is illustrative only, and as explained within the 
document itself (paragraph 4.3.3) it merely shows one way in which the 
Design Principles could be implemented. Its purpose is to provide a 
means to visualise how the Scheme might look and understand the 
design rationale. It does not show the final design and as such, does not 
inform or secure any aspect of the Environmental Statement. It therefore 
performs no greater role within the application than an illustration, and as 
such, does not need to be and should not be secured within the DCO. 

Requirement 4 
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DC2.9.6 The Applicant has reviewed the elements of the authorised development 
in Schedule 1 to the dDCO and reflected further on whether it would be 
appropriate for a wider scope of the development to be subject to 
approval by the host Boroughs. 

DC2.9.7 As highway authority, the Applicant benefits from wide permitted 
development rights under Part 9 of Schedule 2 to the Town and Country 
Planning (General Permitted Development) (England) Order 2015, namely 
the carrying out:  

"(a) on land within the boundaries of a road, of any works required for the 
maintenance or improvement of the road…; or 

(b) on land outside but adjoining the boundary of an existing highway of 
works required for or incidental to the maintenance or improvement of the 
highway." 

DC2.9.8 The exercise of these permitted development rights is not subject to the 
involvement of the local planning authority. The Applicant's view is that a 
large proportion of the authorised development consists of maintaining or 
improving existing highways - as such, permitted development rights 
would apply absent the DCO application and therefore for those elements 
it would not be appropriate for a host Borough to have any planning 
approval role.  

DC2.9.9 However, it is acknowledged that some elements of the authorised 
development would not ordinarily benefit from permitted development 
rights, particularly around the construction of new highways as part of the 
development. In those instances, the Applicant has considered what 
would be appropriate for a local planning authority to approve bearing in 
mind its planning functions. The Applicant has also consulted with the 
host Boroughs as to the elements of the Scheme which they consider 
should be subject to approval. 

DC2.9.10 Following discussions to date a revised form of requirement 4 in the 
dDCO has been submitted at Deadline 4, which considerably widens the 
scope of works in respect of which the host Boroughs have an approval 
role. This role, in respect of some elements of the authorised 
development, is limited to external appearance only. This is because it is 
considered the 'siting' of these functional elements would be secured 
adequately by the limits of deviation within the DCO. In terms of the 
'design' of these elements, the standard would be secured by requirement 
3, which requires the development to be designed in accordance with the 
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Design Principles and (now) 'in general accordance' with the General 
Arrangement Plans.   The Applicant understands the London Borough of 
Newham to be broadly in agreement with the revised form of requirement 
4 but some additional refinements to the drafting may be necessary and 
will be submitted at Deadline 5.  Requirement 5 

DC2.9.11 The Applicant's position on why some plans should only be consulted 
upon is based on two principles – the first being that some of the plans 
are contractual in nature, and secondly, that some of the plans will be 
based on industry standards and legislation. This is explained further 
below: 

Contractual documents 

DC2.9.12 Compliance with the CoCP is secured by Requirement 5. To ensure the 
Applicant is not put in breach of this requirement, the Applicant will require 
its Contractor to demonstrate how it will implement the mitigation and 
protection measures required under the CoCP and its subsidiary plans. 
The means by which the Contractor will implement and comply with these 
measures and protections will be set out in the documents listed in 
Requirement 5(2) which must be prepared by the Contractor in 
consultation with relevant statutory bodies before being submitted to TfL 
for approval.  

DC2.9.13 This approach to overseeing the Contractor's compliance with the CoCP 
obligations is comparable to the mechanism put in place by the CoCP for 
the Thames Tideway Tunnel (see section 2.3 of the CoCP Part A: General 
Requirements, 11 March 2014).  The approach is reflected in the following 
documents: 

Plan Why Consultation rather than Approval 

CEMP As explained below, the CEMP for the Scheme will not 
perform the same role as CEMPs submitted with several 
other DCO applications. That function is performed by the 
CoCP. 

The CEMP for the Scheme is instead a contractual 
document between the Applicant and the Contractor that 
will identify how and by whom the roles and responsibilities 
required by the CoCP, including submission and 
compliance with its subsidiary plans, will be performed, as 
well as any additional requirements imposed on the 
Contractor by the Applicant. This is explained further in the 
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Applicant's response to FWQ DC.94 (REP1-177 pp.141-
142). As such, it is appropriate that the Contractor must 
consult the relevant stakeholders as to the content of the 
CEMP so that they can see how the controls included in 
the CoCP will be implemented, but that final approval of 
that document should rest with the Applicant as the 
employer, and as the CEMP is a management plan as 
opposed to a plan setting out the details of necessary 
scheme mitigation.   

Construction 
Site River 
Strategy 
(CSRS) 

As set out in the Applicant's response to DC.94, the CSRS 
will set out how the Contractor will implement the river 
transport commitments within the CoCP. The river 
transport commitments are made within the CoCP itself, 
and can be enforced against the Applicant by the relevant 
planning authority.  

The content of the CSRS will, however, be dependent 
upon arrangements that the Contractor will make with local 
wharves and suppliers working within their own licensed 
operations and planning consents. The Contractor will 
need to be able to reach the necessary commercial 
agreements with these operators in order to ensure the 
commitment is met before preparing the CSRS. 

As such, consultation with the relevant stakeholders so 
that they can see that the river transport commitments 
have been carried through contractually between the 
Applicant and the Contractor is the appropriate external 
level of scrutiny for this document.  

Furthermore, it should be noted that impacts of the 
Scheme that are related to the discharge of the river 
transport commitment are separately controlled through 
secondary plans that require third party approval under the 
CoCP.  The movement of construction vehicles is subject 
to control through the Construction Traffic Management 
Plan (which is to be approved by the relevant planning 
authority), and the movement of river vessels is controlled 
through the Passage Plan (which is to be approved by the 
PLA). 

Site Waste This 'plan' will be a contractual requirement, again 
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Management 
Plan 
(SWMP) 

demonstrating to the Applicant how the various 
commitments that are already in the CoCP or will form part 
of the subsidiary plans (i.e. the Construction Materials 
Management Plan), will practically be met on site.   

As explained in the response to FWQ DC.94, it does not 
have a role for third parties and, in practical terms, will 
essentially serve as a record-keeping tool for how waste 
will and has been managed on site. Third party approval of 
the SWMP is therefore not appropriate. 

Industry standards and legislation 

DC2.9.14 The Applicant considers that the points set out in its response to FWQ 
DC.94 in respect of the Lighting, Emergency and Fire Plans still apply – 
these documents will be in accordance with the requirements of the CoCP 
and the relevant legislation, and to provide assurance to the relevant 
stakeholder that there has been compliance with these standards, taking 
account of local site issues. 

DC2.9.15 However, notwithstanding these plans, any breach of the requirements of 
guidance or relevant industry legislation referred to in the CoCP would be 
enforceable against the Applicant under the Planning Act 2008 or the 
relevant legislation. There is therefore no loss of control for the relevant 
stakeholder. As such, requiring these plans to be approved, which could 
potentially delay the commencement of construction of the Scheme, is 
neither necessary nor appropriate. 

DC2.9.16 The Applicant also notes that lighting in the marine environment will be 
subject to additional controls through the PLA's protective provisions in 
Schedule 13 to the dDCO. 

DC2.9.17 In respect of the query as to the absence of a draft CEMP for the Scheme, 
the Applicant considers that this is purely a matter of terminology. 
Previous DCO applications have included either a Code of Construction 
Practice or an 'Outline' Construction Environmental Management Plan 
and not both. These documents have had a different status dependent on 
the project and the stage of design development in each case. 

DC2.9.18 For those projects that have submitted Construction Environmental 
Management Plans with their application, these have followed much the 
same format and content as is in the CoCP for the Silvertown scheme, 
and, as such, it is merely the title of the document that is different, i.e. it is 
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called a Construction Environmental Management Plan rather than a 
CoCP.  

DC2.9.19 In this way, the Scheme has provided an equivalent level of information as 
the majority of other projects - the CoCP for this scheme performs the 
same role that 'draft' CEMPs have on others. The 'CEMP' for the Scheme, 
as described above, performs a specific contractual and management role 
(as it did on Thames Tideway Tunnel), that is different from the 'draft 
CEMPs' submitted on other DCOs. 

DC2.9.20 Please see the Applicant's response to SWQ CL2.7 which addresses the 
Examining Authority's query in relation to DCO and CoCP wording in 
respect of materially different environmental effects. 

DC2.9.21 An updated version of the CoCP has been submitted at Deadline 4. It is 
hoped that this will be the version suitable for certification if the DCO is 
made, however, other interested parties may have further comments on 
the document which the Applicant could incorporate into the CoCP for 
Deadlines 5 and/or 6. As such, it will be the final version of the CoCP that 
is submitted to the Examination which will be able to be considered as 
suitable for certification. 

DC2.9.22 For these reasons the Applicant considers that the current split between 
dDCO Requirement 5(2) and dDCO Requirement 5(3) is appropriate and 
does not need changing.  

Requirement 6 

DC2.9.23 To provide clarity as to the scope of landscaping proposed as part of the 
Scheme, the Applicant has produced a 'Landscaping Plan' which has 
been submitted at Deadline 4 (Document Reference 8.88) which shows 
these parameters and has amended Requirement 6 to refer to that plan 
(i.e. that the landscaping scheme to be submitted for approval must 
comply with the Landscaping Plan). In this light, it is considered that any 
reference to the General Arrangement Plans is not needed.  

DC2.9.24 The Applicant notes that the areas of landscaping shown on this 
Landscaping Plan are different from those currently shown on the General 
Arrangement Plans. That is because this plan shows only landscaping 
within the permanent land take of the Scheme, i.e. that the Applicant will 
control following construction of the Scheme. This is because any 
landscaping scheme approved under Requirement 6 that the relevant 
planning authority approves could only apply in relation to that land once 
operation of the Scheme commences.  
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DC2.9.25 The General Arrangement Plans show a wider area of landscaping 
because they also include areas of existing landscaping that will be 
restored at the end of construction in line with the Applicant’s 
commitments in the Code of Construction Practice. The Applicant can 
confirm that this difference between the plans has no effect on the 
calculations and effects of habitat loss reported in the Environmental 
Statement, as these were undertaken in relation to the Applicant’s 
acquisition proposals.  

Requirement 7 

DC2.9.26 Requirement 7 has been substantially revised at Deadline 4 to provide 
greater clarity as to the commitments set out in the Monitoring and 
Mitigation Strategy. As well as providing a general commitment that the 
Applicant must implement and comply with the measures set out in that 
document, Requirement 7 now sets out the specific obligations that apply 
in respect of the following three areas: 

• The identification and implementation of pre-opening mitigation 
measures on the highway network;  

• Monitoring and mitigation of air quality impacts;  

• Monitoring and mitigation of impacts after the Scheme has opened. 

DC2.9.27 To a large extent, the provisions in Requirement 7 reflect the measures 
previously set out in the Monitoring Strategy and the Traffic Impacts 
Mitigation Strategy which have now been combined into single document 
submitted at Deadline 4 (the Monitoring and Mitigation Strategy). In 
addition, Requirement 7 also secures the specific air quality monitoring 
and mitigation commitment which the Applicant previously indicated would 
be provided at Deadline 4.  The Applicant acknowledges that a number of 
interested parties asked for these commitments to be secured directly in 
the form of a DCO requirement and has updated Requirement 7 in light of 
this request. The provisions are summarised below. 

DC2.9.28 Pre-opening mitigation: Requirement 7 provides certainty that any 
necessary mitigation measures on the highway network will be identified 
and implemented, The Requirement specifies that TfL will identify the 
necessary measures in consultation with the members of STIG on the 
basis on an updated assessment. The proposed measures and the 
programme for their implementation must then be submitted for approval 
by the Secretary of State. The Silvertown Tunnel may not open until the 
Secretary of State has approved the measures and they have been 
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implemented in accordance with the approved timetable. The requirement 
for Secretary of State approval is appropriate and reflects the fact that 
such mitigation measures would typically be included in the DCO 
application itself for consideration by the Secretary of State when 
determining the application.   

DC2.9.29 Air quality monitoring and mitigation: Requirement 7 secures the 
implementation of an air quality monitoring and mitigation regime based 
on the example from the M4 DCO suggested by the ExA. The details of 
the regime are explained in the Applicant’s response to SWQ AQ2.2.  

DC2.9.30 Post-opening monitoring and mitigation: Requirement 7 secures the 
implementation of an extensive regime of monitoring to be implemented 
which will ensure the effects of the Scheme on traffic, noise, air quality 
and socio-economics are understood. It provides for the results of that 
monitoring to be presented to STIG members in an annual report which 
will used to identify and implement, in consultation with STIG and the 
relevant highway authority, any necessary mitigation measures.  The 
triggers to consider any necessary mitigation are set out in the Monitoring 
and Mitigation Strategy and are explained in the Applicant’s response to 
SWQ AQ2.1. 

Requirement 12 

DC2.9.31 The Applicant will consider any responses to NV2.2 from the host 
Boroughs and whether any revisions to requirement 12 are necessary. 
However, whilst the Applicant acknowledges this SWQ is directed at 
others, it has presented its views on whether, in particular, requirement 
12(5) requires amendment. Please see the Applicant's response to NV2.2. 

Requirement 13 

DC2.9.32 The revised Bus Strategy has been submitted at Deadline 4. As noted 
above, as well as securing that cross-river bus services are implemented 
in compliance with this Strategy, the Applicant has also now included 
express commitments in respect of Bus Services in Requirement 13 of the 
DCO.  

DC2.9.33 Requirement 13 secures the provision of a minimum frequency of service 
that must be provided when the Scheme opens and for services thereafter 
to be kept under review and secured in accordance with the Strategy. 
Requirement 13 also secures the provision of concessionary bus travel for 
residents of the host boroughs and that buses operating through the 
tunnel must be of Euro VI emissions standard or equivalent. See also the 
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Applicant’s response to SWQ TT2.9 which sets out the justification for the 
approach taken. 

DC2.9.34 The Applicant's commitments in respect of the cycle shuttle service will be 
secured by means of legal agreements with the Host Boroughs. See the 
response to GA2.1. 

Requirement 16 

DC2.9.35 Discussions have remained on-going with the Host Boroughs and the 
London Borough of Tower Hamlets in respect of Part 2 of Schedule 2 to 
the dDCO. Further amendments have been made to it in the revised 
dDCO submitted at Deadline 4, and the Applicant now understands the 
Boroughs to be content with the form of Part 2 of Schedule 2 to the 
dDCO. 

Possible additional requirements 

Contaminated land 

DC2.9.36 Further to on-going discussions with the Environment Agency, the revised 
CoCP has been updated at Deadline 4, to strengthen the contaminated 
land provisions to address the Environment Agency's concerns. It is 
therefore not considered that any separate requirement is needed to 
secure this. Discussions are continuing with The Environment Agency as 
to the wording of these provisions.  

HSE 

DC2.9.37 The statement made by the Applicant at the issue-specific hearing on 18 
January 2017 was referring to the fact that certain Grampian-style 
requirements have proved problematic for the Secretary of State in the 
context of the compulsory acquisition of Crown land. Those circumstances 
can be distinguished from the current situation which the proposed 
Grampian requirement in intended to overcome. The Applicant considers 
that a Grampian requirement ought to be acceptable to the Secretary of 
State in this situation and notes that equivalent conditions have been 
imposed (at the HSE's recommendation) as planning conditions on a 
number of recent developments in similar circumstances.   

DC2.9.38 As stated at the hearing, the preferred approach of the Applicant and the 
HSE would be for the relevant Hazardous Substances Consents at the 
Brenntag and EGGS sites to be modified or revoked by RB Greenwich 
such that the HSE would be able to remove its advice against the 
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Scheme, thereby removing the need for a Grampian requirement along 
the lines proposed by the HSE. However, in recognition of the fact that 
this outcome may not be possible within the timescales of the 
Examination and the determination of the application, the Applicant has 
developed the following Grampian requirement as suitable for inclusion in 
the DCO in the event that the Hazardous Substance Consents remain in 
place in their current form at the date the application is determined: 

East Greenwich Gasholder Site 

DC2.9.39 (1) The Silvertown Tunnel must not be opened for use by the public and 
the tunnel services buildings at the South Portal comprised in Work No. 
12 must not be occupied after their practical completion until: 

DC2.9.40  (a) the hazardous substances consent for the East Greenwich Gasholder 
Station site has been revoked in accordance with the Planning 
(Hazardous Substances) Act 1990; or 

DC2.9.41  (b) TfL has submitted to the Secretary of State an assessment of the 
extent to which opening the authorised development for public use and 
occupying the tunnel services building would change the extent and 
severity of existing hazards at the East Greenwich Gasholder Station site 
with the potential to impact on local populations including fire or explosion 
following loss of containment of natural gas, and, on the basis of that risk 
assessment and following consultation with the Health and Safety 
Executive and the Hazardous Substances Authority, the Secretary of 
State has confirmed in writing that the Silvertown Tunnel may open to 
public use and that the tunnel services buildings at the South Portal 
comprised in Work No 12 may be occupied. 

Brenntag Chemicals Site 

DC2.9.42 (2) The Silvertown Tunnel must not be opened for use by the public and 
the tunnel services buildings at the South Portal comprised in Work No. 
12 must not be occupied after their practical completion until: 

DC2.9.43 (a) the hazardous substances consent for the Brenntag Inorganic 
Chemicals Ltd site has been modified in accordance with the Planning 
(Hazardous Substances) Act 1990, and details of the relevant 
modifications have been submitted to the Health and Safety Executive in 
writing by the Hazardous Substances Authority, and the Health and Safety 
Executive has advised in writing that the Silvertown Tunnel may open to 
public use and the tunnel services buildings at the South Portal comprised 
in Work No. 12 may be occupied; or 
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DC2.9.44  (b) TfL has submitted to the Secretary of State an assessment of the 
extent to which opening the authorised development for public use and 
occupying the tunnel services building would change the extent and 
severity of existing hazards at the Brenntag Inorganic Chemicals Ltd site 
with the potential to impact on local populations, including loss of 
containment of hazardous substances and, on the basis of that risk 
assessment and following consultation with the Health and Safety 
Executive and the Hazardous Substances Authority, the Secretary of 
State has confirmed in writing that the Silvertown Tunnel may open to 
public use and that the tunnel services buildings at the South Portal 
comprised in Work No 12 may be occupied.  

DC2.9.45 The HSE has advised the Applicant that it does not agree with the two-
limbed approach to the requirement suggested by the Applicant and that it 
sees no value in further discussions on this matter. The Applicant's 
response to HSS2.1 explains the rationale for the Applicant's proposed 
drafting. 

River walls 

DC2.9.46 The Environment Agency and the Applicant consider that the issue of the 
river walls is not a matter which should be dealt with via a requirement.  

DC2.9.47 Instead, both parties consider that provisions relating to the river wall, 
which relate to the exercise of the Agency's statutory functions, should be 
included in the protective provisions in Schedule 13 to the dDCO – it 
being the primary purpose of protective provisions to protect the statutory 
functions of bodies such as the Environment Agency. Please see the joint 
position statement appended to the Applicant’s response to SWQ DC2.13 
for an update on the current position on the river walls and the protective 
provisions.  

Air quality 

DC2.9.48 Requirement 7 now expressly secures the implementation of an air quality 
monitoring and mitigation regime based on the example from the M4 DCO 
suggested by the ExA. The details of the regime are explained in the 
Applicant’s response to SWQ AQ2.2.  

Archaeology 

DC2.9.49 The CoCP has been revised at Deadline 4 to give the PLA and the MMO 
an explicit consultee role in respect of the marine elements of the 
archaeological written scheme of investigation.  
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DC2.9.50 In addition, the Applicant has amended the dDML in the dDCO submitted 
at Deadline 4 to include an obligation on the Applicant to comply with the 
WSI approved under the CoCP. This allows the MMO to enforce this 
within the marine area should it need to.  

DC2.9.51 The Applicant understands the PLA and the MMO to be content with this 
and that no further provision in the dDCO (including the dDML and 
protective provisions) is required.  

DC2.9.52 More generally, the Applicant also understands the host Boroughs to be 
content with the approach proposed in the CoCP, rather than by a 
separate requirement.  
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DC2.10 Question  

Please provide a draft copy of the proposed DCO Obligation that 
would secure provision of landscaping/habitat mitigation outside the 
Order limits, provision for enhancement of cycling and walking to 
encourage active travel and provision of noise barriers along the 
A102 in the vicinity of Siebert Road and Invicta Road in the 
Westcombe area, such barriers to be consistent with the certified 
design principles. See also Question TE2.1 

Response  

DC2.10.1 The Applicant has included at Appendix A to this document a copy of the 
draft legal agreement currently being discussed between the Applicant 
and the Royal Borough of Greenwich, which secures the majority of the 
matters cited in the question. 

DC2.10.2 The current draft of the agreement provides that the noise barrier in the 
vicinity of Siebert Road will be designed in accordance with the Design 
Principles so far as it is feasible to do so, given the unknown engineering 
and other constraints at this moment in time. In addition, the agreement 
provides that the Applicant must consult with the Royal Borough of 
Greenwich and local residents about the design and appearance of the 
noise barrier.  

DC2.10.3 It should be noted that certain obligations in this agreement (including in 
relation to cycle shuttle buses and local business support) are at an early 
stage of discussions, so are more in the form of heads of terms at this 
point.  

DC2.10.4 A legal agreement is also being discussed with the London Borough of 
Newham, but discussions on this draft are at an early stage. It is 
anticipated this will secure the provision of pedestrian, cycling and urban 
realm improvements. A draft will be submitted into the examination at 
either Deadline 5 or 6 should the ExA wish.  
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DC2.11 Question  

Please provide an updated Schedule 7 to take account of proposed 
NMCs 

Response  

DC2.11.1 The Applicant has amended Schedule 7 in the revised version of the 
dDCO submitted at Deadline 4 to take into account the proposed NMCs.  
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DC2.12 Question not for the Applicant 
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DC2.13 Question DC2.13 

Please provide updates of relevant parts of Schedule 13 to include 
Protective Provisions agreed with PLA and EA and any other 
amendments required to satisfy other SUs. 

Response  

DC2.13.1 Please see the Applicant's response to SWQ DC2.3 in respect of the 
protective provisions for the benefit of the PLA. 

DC2.13.2 Taking a similar approach to Deadline 3, the Applicant and the EA have 
submitted an updated joint position statement in respect of the status of 
the protective provisions, which can be found at Appendix B to this 
document. 

DC2.13.3 Discussions remain on-going with various statutory undertakers – certain 
amendments have been made to Part 1 of Schedule 13 to the dDCO 
submitted at Deadline 4 to reflect the outcome of these discussions. 
Please see the Applicant's response to SWQ CA2.3 for further detail on 
the status of the discussions with statutory undertakers.  
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DC2.14 Question DC2.14 

Please provide an updated Schedule 14 taking account of updated 
documents, re-named or additional documents to be certified. 

Response 

DC2.14.1 Schedule 14 to the dDCO has been updated accordingly in the revised 
dDCO submitted at Deadline 4.  
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Appendix A. Draft Legal Agreement between TfL and 
the Royal Borough of Greenwich 
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THIS DEED OF AGREEMENT is made on 2017

BETWEEN:-

(1) ROYAL BOROUGH OF GREENWICH of Town Hall, Wellington Street, Woolwich, London, SE18
6PW (the "Council"); and

(2) TRANSPORT FOR LONDON of Windsor House, 42-50 Victoria Street, London, SW1H 0TL
("TfL");

RECITALS:-

(A) TfL has developed proposals to construct a twin bore highway tunnel (known as the Silvertown
Tunnel) under the river Thames and applied on 3 May 2016 to the Secretary of State under the
Planning Act 2008 for an order providing development consent to build, operate and maintain the
tunnel.

(B) The Council is the local planning authority within which the Silvertown Tunnel would be located on
the south side of the river Thames. The London Borough of Newham is the local planning authority
for the part of the Silvertown Tunnel located on the north side of the river Thames.

(C) TfL and the Council are entering into this agreement to secure the performance by TfL of certain
obligations requested by the Council which it considers are required in its area in relation to the
proposed tunnel.

IT IS AGREED as follows:-

OPERATIVE PROVISIONS

1. DEFINITIONS AND INTERPRETATION

1.1 In this Deed the following words and expressions have the following meanings unless the
context requires otherwise:-

"2011 Act" means the Localism Act 2011;

"the Biodiversity Action Plan and
Mitigation Strategy"

means the document forming Appendix 9.H of the
Environmental Statement certified as being the
Environmental Statement for the purposes of the Order
under article 64 of the Order and known as the
Biodiversity Action Plan and Mitigation Strategy;

"Commence" has the same meaning as in article 2 of the Order;

"Comply" means comply, perform, fulfil or discharge or procure
compliance, performance, fulfilment or discharge, and
"Compliance" shall be construed accordingly;

"Deed" means this Deed made under all enabling powers;

"the Design Principles" has the same meaning as in article 2 of the Order;

"the Development" means the development authorised by the Order;

"Expert" means an independent person of at least 10 years
standing in the area of expertise relevant to the dispute to
be agreed between the Parties or, failing agreement, to
be nominated at the request and option of any of them, at
their joint expense, by or on behalf of the President for
the time being of the Law Society;
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"Greenwich Businesses" means businesses whose principal place of business is
in the Royal Borough of Greenwich;

"Greenwich Residents" means persons whose principal or only home is in the
Royal Borough of Greenwich;

"Index" means the All In Tender Price Index published by the
Building Cost Information Service of the Royal Institution
of Chartered Surveyors (or by any other successor
organisation) or (if the index is no longer published or is
unavailable for use) an alternative comparable basis for
indexation agreed between TfL and the Council;

"Interest" means interest at 4% above the base lending rate of
Lloyds Bank plc from time to time;

"Local Training Skills and Job
Brokerage Strategy"

means the Local Training Skills and Job Brokerage
Strategy prepared and submitted to the Council for
approval in accordance with Schedule 1;

"London Living Wage" means the basic hourly wage current at the date of this
Deed (before tax, other deductions and any increase for
overtime) that the Mayor of London has directed any
persons engaged by TfL must be paid as may be revised
from time to time by the Mayor of London or any other
body or agency whose directives, decisions, instructions,
rulings, laws, or regulations are directly enforceable
against TfL;

"Newham Businesses" means businesses whose principal place of businesses
is in the London Borough of Newham;

"Newham Residents" means persons whose principal or only home is in the
London Borough of Newham;

"the Order" means a development consent order made under the
Planning Act 2008 authorising the construction,
operation and maintenance of the Silvertown Tunnel in
the form in which it is made by the Secretary of State;

"the Order Limits" means the "Order limits" as defined in the Order;

"Parties" means the parties to this Deed and "Party" shall be
construed accordingly;

"Reasonable Endeavours" means attempt to fulfil the relevant obligation by
expending effort and money as in all the circumstances
may be reasonable to expect, which may include
engaging professional and other advisers as appropriate
but does not require a Party to take proceedings
(including any appeal) in any court, public inquiry, or
other hearing (unless specified to the contrary);

"SLNT" means TfL's Strategic Labour Needs and Training
initiative;

"SLNT Policy" means TfL's SLNT Policy attached to this Deed at
Appendix 1 as may be revised from time to time;

"Skills and Employment Manager" means the individual employed to manage the delivery of
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the Local Training Skills and Job Brokerage Strategy;

"Strategic Equality and Diversity
Plan"

means the Strategic Equality and Diversity Plan prepared
in accordance with Schedule 1;

"Supplier Diversity Plan" means the Supplier Diversity Plan prepared in
accordance with Schedule 1;

"Supply Chain Engagement
Manager"

means the individual appointed to manage the delivery of
the Supplier Diversity Plan;

"Tower Hamlets Businesses" means businesses whose principal place of business is
in the London Borough of Tower Hamlets;

"Tower Hamlets Residents" means persons whose principal or only home is in the
London Borough of Tower Hamlets; and

"Working Day" means a day other than a Saturday or Sunday or public
holiday in England.

1.2 In this Deed, unless otherwise indicated, reference to any:-

1.2.1 words and expressions in this agreement have the same meaning as they have in the
Order;

1.2.2 Recital, Clause, sub-clause, paragraph number, Schedule, Appendix or plan is a
reference to a Recital, Clause or sub-clause of, paragraph number of, Schedule to,
Appendix to or plan annexed to this Deed;

1.2.3 words importing the singular meaning include the plural meaning and vice versa;

1.2.4 words of the masculine gender include the feminine and neuter genders and words
denoting actual persons include companies, other corporate bodies, firms or legal entities
and all such words shall be construed interchangeably in that manner; and

1.2.5 Act of Parliament shall include any amendment, modification, extension, consolidation or
re-enactment of that Act for the time being in force and in each case shall include all
statutory instruments, orders, regulations and directions for the time being made, issued
or given under that Act or deriving validity from it.

1.3 Headings where they are included are for convenience only and are not intended to influence
the construction and interpretation of this Deed.

1.4 Any notice, notification, consent, approval, agreement, request or statement or details to be
made, given or submitted under or in connection with this Deed shall be made or confirmed in
writing.

1.5 Wherever an obligation falls to be performed by more than one person, the obligation can be
enforced against every person so bound jointly and against each of them individually unless
there is an express provision otherwise.

1.6 Each of the Parties to this Deed shall act in good faith and shall co-operate with each of the
other Parties to facilitate the discharge and performance of all obligations on them contained in this
Deed and TfL shall comply with any reasonable requests of the Council to provide documentation
within its possession (such documentation to be provided by TfL at its own expense) for the
purposes of monitoring compliance with the obligations contained in this Deed.



4

2. LEGAL BASIS

2.1 This Deed is made under sections 111 of the Local Government Act 1972, section 2 of the
Local Government Act 2000, section 1 of the Localism Act 2011 and all other enabling powers
that may be relevant to the enforcement of the obligations contained in this Deed.

2.2 So far as the obligations, covenants and undertakings in this Deed are given by or to the
Council, they are entered into under the relevant powers referred to in Clause 2.1 and those
obligations, covenants and undertakings are enforceable by or against the Council.

2.3 Nothing in this Deed restricts or is intended to restrict the proper exercise at any time by the
Council of any of their statutory powers, duties, functions or discretions.

3. CONDITIONAL ENTRY INTO FORCE

3.1 Subject to Clause 3.2 this Deed is conditional upon and will not take effect until:

3.1.1 the Order is made by the Secretary of State; and

3.1.2 the Development is Commenced.

3.2 Clauses [5, 12, 17, Schedule 1 and Schedule 3] come into effect on the date of this Deed.

4. DURATION

4.1 This Deed will end (to the extent it has not already been complied with), if the Order:-

4.1.1 is quashed or revoked at any time so as to render this Deed or any part of it irrelevant,
impractical or unviable; or

4.1.2 expires before Commencement,

provided that any works which have been commenced under Schedule 2 at the date this
Deed ends must be completed by TfL.

4.2 Where this Deed ends the Council must repay to TfL any unspent financial contributions
payable under clause 7 and Schedule 3 except where the Council has committed to expend
such sums which would remain payable on the ending of the Deed.

5. EMPLOYMENT AND SKILLS

5.1 The provisions contained in Schedule 1 to this Deed have effect.

5.2 The Council acknowledges that TfL is entering into agreements with the London Boroughs of
Newham and Tower Hamlets in respect of the Development which contains the same
obligations in Schedule 1 as to the promotion of opportunities for labour and business in their
areas. The Council must not enforce the obligations in Schedule 1 in respect of its own area in
any way that prejudices the ability of TfL or its contractor to comply with the its equivalent
obligations in respect of Newham or Tower Hamlets.

6. SIEBERT ROAD NOISE BARRIER

6.1 The provisions contained in Schedule 2 to this Deed have effect.

7. BIODIVERSITY OFFSETTING

7.1 The provisions contained in Schedule 3 to this Deed have effect.

8. DISCHARGE OF REQUIREMENTS

8.1 The provisions contained in Schedule 4 to this Deed have effect.
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9. ROAD SAFETY

9.1 The provisions contained in Schedule 5 to this Deed have effect.

10. CYCLE SHUTTLE BUS

10.1 The provisions contained in Schedule 6 to this Deed have effect.

11. LOCAL BUSINESS TRANSITIONAL SUPPORT

11.1 The provisions contained in Schedule 7 to this Deed have effect.

12. COVENANTS OF THE PARTIES

12.1 The Council and TfL must at all times act reasonably and in particular must not unreasonably
withhold or delay the giving of any approval or expression of satisfaction which is required
under this Deed.

13. SUCCESSORS TO THE COUNCIL

13.1 References in this Deed to the Council include any successors to the Council's statutory
functions and include persons deriving title through or under them.

14. TRANSFER OF POWERS

14.1 If any of the powers of TfL under the Order are transferred to another person under article 58
of the Order, TfL must procure prior to the transfer of such powers a direct covenant from that
person to observe the obligations of TfL under this Deed as they relate to the exercise of the
powers which have been transferred.

14.2 Upon TfL procuring the direct covenant referred to in clause 14.1, TfL is released from such of
its obligations under this Deed which relate to the exercise of the powers which have been
transferred (save in respect of any subsisting breach arising prior to parting with such powers).

15. ENFORCEMENT PROTOCOL

15.1 Before taking action to enforce any of the provisions of this Deed the Council will give written
notice to TfL stating the nature of the breach, the steps required to remedy the breach and
specifying a reasonable timescale for TfL for remedying the breach.

15.2 The Council will also give TfL the opportunity to discuss the breach with the Council and the
timescale and steps for remedying it prior to the remedy being carried out. The Council will
take into account any reasonable representations made by TfL.

15.3 If TfL does not diligently remedy the breach within the time period agreed under the notice (or
such longer period subsequently agreed with the Council) the Council shall before taking
further enforcement action and where applicable seek to utilise any bond, guarantee, surety or
other financial provision in place in respect of the relevant obligation in order to remedy the
breach.

15.4 If no bond, guarantee, surety or other financial provision is in place and if TfL does not use
Reasonable Endeavours to remedy the breach within the stated time period or longer period
as agreed with the Council the Council will be able to pursue legal remedies.

16. DISPUTE RESOLUTION

16.1 If a dispute between the Parties persists beyond 10 Working Days and relates to any matter
contained in this Deed (excluding a matter of law) the dispute may be referred to the Expert by
any Party. The Expert will act as an expert and not as an arbitrator. The Expert's decision
shall be final and binding on the Parties.
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16.2 Each Party will bear its own costs and the Expert's costs will be paid as determined by the
Expert.

16.3 The Expert will be appointed subject to an express requirement that the Expert's must make a
decision and communicate it to the Parties within the minimum practical timescale allowing for
the nature and complexity of the dispute, and in any event not more than 20 Working Days
from the date of the Expert's appointment. The Expert's decision will be given in writing with
reasons and in the absence of manifest error will be binding on the Parties.

16.4 The Expert will be required to give notice to each of the Parties, inviting each of them to
submit within 10 Working Days written submissions and supporting material and will afford to
the Parties an opportunity to make counter submissions within a further 5 Working Days in
respect of any such submission and material.

17. LEGAL COSTS

On completion of this Deed TfL will pay to the Council the reasonable legal costs incurred in the
negotiation, preparation and execution of this Deed of no more than £3,000 (three thousand
pounds).

18. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT

Nothing in this Deed creates any rights in favour of or is enforceable by any person who is not a
party to this Deed under the Contracts (Rights of Third Parties) Act 1999.

19. ENTIRE AGREEMENT

This Deed constitutes the whole agreement between the Parties and supersedes all previous
agreement between the Parties relating to its subject matter.

20. NOTICES

20.1 Any notice or other written communication to be served on a Party or given by one Party to
any other under the provisions of this Deed will be deemed to have been validly served or
given if delivered by hand or sent by first class post or sent by recorded delivery post to the
Party on whom it is to be served or to whom it is to be given and will conclusively be deemed
to have been received on:-

20.1.1 if delivered by hand, the next Working Day after the day of delivery;

20.1.2 if sent by post, the day 2 Working Days after the date of posting; or

20.1.3 if sent by recorded delivery, at the time delivery was signed for.

20.2 If a notice, demand or any other communication is served after 4.00pm on a Working Day, or
on a day that is not a Working Day, it is to be treated as having been served on the next
Working Day.

20.3 The address for any notice or other written communication shall be within the United Kingdom.

20.4 Where proceedings have been issued in the Courts of England the Civil Procedure Rules must
be complied with in respect of the service of documents in connection with those proceedings.

20.5 A notice or communication will be served or given:-

20.5.1 on TfL at [Windsor House, 42-50 Victoria Street, London, SW1H 0TL], or such other
address as notified in writing to the Council from time to time, marked for the attention of
(name);and
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20.5.2 on the Council at [Town Hall, Wellington Street, Woolwich, London, SE18 6PW] or such
other address notified in writing to TfL from time to time, marked for the attention of (insert
details);

20.6 Any notice or other written communication to be given by the Council will be deemed valid and
effectual if on its face it is signed on behalf of the Council by an officer or duly authorised
signatory.

21. JURISDICTION AND LEGAL EFFECT

21.1 This Deed will be governed by and interpreted in accordance with English Law.

21.2 If any provision of this Deed is found (for whatever reason) to be invalid, illegal or
unenforceable, that invalidity, illegality or unenforceability will not affect the validity or
enforceability of the remaining provisions of this Deed.

21.3 No waiver (whether expressed or implied) by the Council of any breach or default by TfL in
Complying with any obligation, covenant or undertaking in this Deed will constitute a
continuing waiver and no waiver will prevent the Council from enforcing any obligation,
covenant or undertaking or from acting upon any subsequent breach or default of any
obligation, covenant or undertaking by TfL.

22. INDEXATION, LATE PAYMENT AND VAT

22.1 Any sum to be paid to the Council under this Deed will be adjusted by an amount equivalent to
the change in the Index from the date of this Deed to the date on which such sum is paid.
Where the change in the index is negative the sum payable will be reduced accordingly.

22.2 If any payment due under this Deed is paid late, Interest will be payable from the date
payment is due to the date of payment.

22.3 The Parties to this Deed acknowledge and agree in accordance with the guidance set out in
HMRC Reference: Notice 742 (June 2012) and in particular paragraphs 8.4 and 8.6 that whilst
such guidance remains applicable the financial contributions payable under clause 7 and
Schedule 3 to this Deed are not subject to VAT treatment and no VAT should be charged or
recoverable in addition to the amount of those contributions specified in the Deed.

EXECUTED AS A DEED by the parties and delivered on the date which first appears in this Deed.
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SCHEDULE 1

EMPLOYMENT AND SKILLS

1. LOCAL TRAINING SKILLS AND JOB BROKERAGE STRATEGY

1.1 TfL must require its contractor, prior to Commencement of the Development, to submit to the
Council for approval a Local Training Skills and Job Brokerage Strategy.

1.2 TfL must require its contractor to carry out the Development in accordance with the Local
Training Skills and Job Brokerage Strategy.

1.3 The Local Training Skills and Job Brokerage Strategy must provide that TfL or its contractor
must:

1.3.1 use Reasonable Endeavours to recruit at least 25% of the total workforce for and during
the construction of the Development from Newham Residents, Greenwich Residents or
Tower Hamlets Residents;

1.3.2 employ one 'new start' apprentice or one SLNT 'output' (as defined in the SLNT Policy)
for every £3 million of construction contract value applicable to the construction of the
Development, with such arrangements to be based on the following:

(a) TfL must use Reasonable Endeavours to employ any apprentices [or SLNT
'outputs'] from Newham Residents, Greenwich Residents or Tower Hamlets
Residents; and

(b) any person who is employed as an apprentice must be in a low or unskilled
position immediately prior to the start of the apprenticeship.

1.3.3 employ a Skills and Employment Manager whose principal place of work is located within
the Order Limits to manage the commitments provided for under the Local Training Skills
and Job Brokerage Strategy, including being responsible for job brokerage, outreach and
to help maximise opportunities for minority groups;

1.3.4 notify the Council and the London Boroughs of Newham and Tower Hamlets at least
three months in advance of the employment and skill requirements of each phase of the
Development;

1.3.5 have regard to plans promoted by the Construction Industry Training Board, the National
Skills Academy and any equivalent organisation as may be agreed to by TfL;

1.3.6 supply a Resource Plan to job brokerages nominated by the Council and the London
Boroughs of Newham and Tower Hamlets upon Commencement of the Development,.
which must be updated on a quarterly basis;

1.3.7 notify job brokerages nominated by the Council and the London Boroughs of Newham
and Tower Hamlets or BuildLondon of any job vacancies arising from the construction of
the Development and to allow a minimum of 48 hours from that notification for the
relevant job brokerage to fill the vacancy;

1.3.8 interview any suitable candidates put forward by the job brokerages under paragraph
1.3.7; and

1.3.9 provide quarterly monitoring returns to the Council and the London Boroughs of Newham
and Tower Hamlets in respect of compliance with the Local Training Skills and Job
Brokerage Strategy.
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2. STRATEGIC EQUALITY AND DIVERSITY PLAN

2.1 TfL must require its contractor, prior to Commencement of the Development, to prepare in
consultation with the Council a Strategic Equality and Diversity Plan.

2.2 TfL must require its contractor to carry out the Development in accordance with the Strategic
Equality and Diversity Plan.

2.3 The Strategic Equality and Diversity Plan must set out TfL or its contractor's proposals for
using Reasonable Endeavours to promote access to employment and training opportunities
connected with the construction of the Development for Greenwich Residents, Newham
Residents and Tower Hamlets Residents, and specific disadvantaged groups, including
recruitment interviewing targets in respect of the same.

2.4 The Strategic Equality and Diversity Plan must provide that TfL or its contractor provide
[annual monitoring] returns to the Council and the London Boroughs of Newham and Tower
Hamlets in respect of compliance with the Strategic Equality and Diversity Plan and such
monitoring must include information on the following elements in respect of the workforce
employed by the contractor:

2.4.1 age;

2.4.2 ethnicity;

2.4.3 gender;

2.4.4 the London Borough of residence;

2.4.5 disability; and

2.4.6 previous employment status.

3. SUPPLIER DIVERSITY PLAN

3.1 TfL must require its contractor, prior to Commencement of the Development, to prepare in
consultation with the Council a Supplier Diversity Plan.

3.2 TfL must require its contractor to carry out the Development in accordance with the approved
Supplier Diversity Plan.

3.3 The Supplier Diversity Plan must provide that TfL or its contractor must:

3.3.1 employ a Supply Chain Engagement Manager to be responsible for engagement with
Greenwich Businesses, Newham Businesses and Tower Hamlets Businesses to
maximise their opportunities arising from the Development;

3.3.2 organise engagement activities such as events for meeting TfL or its contractor,
procurement workshops and specific engagement with trade associations or industries;

3.3.3 use the online procurement portal Competefor to advertise contracts for the
Development;

3.3.4 use the East London Business Alliance to promote opportunities for Greenwich
Businesses, Newham Businesses and Tower Hamlets Businesses;

3.3.5 provide annual monitoring returns to the Council and the London Boroughs of Newham
and Tower Hamlets in respect of compliance with the Supplier Diversity Plan; and

3.3.6 use Reasonable Endeavours to promote opportunities for Greenwich Businesses,
Newham Businesses and Tower Hamlets Businesses.
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4. LONDON LIVING WAGE

TfL must require its contractor to ensure members of the workforce employed by it and any sub-
contractors in respect of any works authorised by the Order are paid an hourly wage (or equivalent
of any hourly wage) of no less than the London Living Wage.
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SCHEDULE 2

SIEBERT ROAD NOISE BARRIER

1. PROVISION OF SIEBERT ROAD NOISE BARRIER

1.1 Subject to paragraph 1.5, TfL must construct a noise barrier adjacent to the A102 in the
Council's area within the [area edged red] on the plan attached to this Deed and in
accordance with the specification set out in Appendix 2 to this Deed.

1.2 TfL must carry out consultation with the Council and the residents of the Siebert Road and
Westcombe Hill area on the design and appearance of the noise barrier before commencing
construction pursuant to the obligation in paragraph 1.1.

1.3 The design and appearance of the noise barrier must, as far as reasonably practicable
recognising the uncertain engineering, land availability and other constraints, together with the
outcome of the consultation under paragraph 1.2, conform with the Design Principles.

1.4 TfL must use Reasonable Endeavours to undertake the detailed design of the noise barrier
and consultation required under this Schedule without unreasonable delay following the
Commencement of the Development, and commence construction of the noise barrier as soon
as reasonably practicable following this.

1.5 The obligation in paragraph 1.1 is subject to:

1.5.1 further detailed studies carried out by TfL showing that the noise barrier is feasible from
an engineering (including when considered in conjunction with the existing retaining wall
in the area) and land availability perspective, and that the studies show it will be effective
in reducing traffic noise at the façade of properties currently affected in the Siebert Road
and Westcombe Hill area;

1.5.2 consultation with residents of the Siebert Road and Westcombe Hill area carried out by
TfL or the Council showing a majority of support for the provision of a noise barrier;

1.5.3 the works required falling within the scope of TfL's powers under Class A of Part 9 of
Schedule 2 to the Town and Country Planning (General Permitted Development)
(England) Order 2015 or TfL, after using Reasonable Endeavours, being able to obtain
planning permission under Part 3 of the Town and Country Planning Act 1990; and

1.5.4 the completion of the works not resulting in the total cost to TfL being more than
£[933,000] (but recognising that other sources of funding could be utilised to meet the full
cost of the works should that cost be more than £[933,000], but always subject to TfL not
being under any obligation under this Deed to source such funding itself).
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SCHEDULE 3

BIODIVERSITY OFFSETTING

[NOTE: WORDING BEING KEPT UNDER REVIEW]

1. BIODIVERSITY OFFSETTING CONTRIBUTION

1.1 [Prior to the Commencement of the Development]:

1.1.1 in order to ensure a biodiversity net gain is delivered for the Scheme, TfL must pay a
financial contribution of £[41,036] to the Council; and

1.1.2 TfL must pay an implementation financial contribution of £[XXX] to the Council.

1.2 The contribution payable by TfL to the Council:

1.2.1 under paragraph 1.1.1 must only be used by the Council for the purposes of biodiversity
offsetting outside of the Order Limits in accordance with the principles set out in the
Biodiversity Action Plan and Mitigation Strategy; and

1.2.2 under paragraph 1.1.2 must only be used for implementing the contribution payable
paragraph 1.1.1 for the purposes set out in paragraph 1.2.1.

1.3 If the Council has not used the full extent of any of the financial contributions payable to it
under paragraph 1.1 within [10] years from the date of this Deed, any unspent portions of the
financial contributions must be repaid to TfL as soon as reasonably practicable.
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SCHEDULE 4

DISCHARGE OF REQUIREMENTS

1. FEES FOR DISCHARGE OF REQUIREMENTS

1.1 Where an application is made to the Council for a written consent, agreement or approval
under Part 1 of Schedule 2 to the Order, TfL must, upon the making of the application, pay a
fee to the Council in accordance with the following table:

Application Fee

For design approval of permanent above ground
buildings and structures' under paragraph 4(1)
of Part 1 of Schedule 2 to the Order.

£[XXX] for each individual Work No. listed in
paragraph 4(3) of Part 1 of Schedule 2 to the
Order that is the subject of an application.

For approval of any plan listed in paragraph 5(3)
of Part 1 of Schedule 2 to the Order.

£[XXX] for each plan submitted for approval.

For approval of a written landscaping scheme
under paragraph 6(1) of Part 1 of Schedule 2 to
the Order.

£[XXX] for each scheme submitted for approval.

For design approval of surface water drainage
systems under paragraph 8(1) of Part 1 of
Schedule 2 to the Order.

£[XXX] for each individual surface water
drainage system that is the subject of an
application.

For approval of details of external lighting under
paragraph 9(1) of Part 1 of Schedule 2 to the
Order.

£[XXX] for each application.

For approval of a signage strategy under
paragraph 10(1) of Part 1 of Schedule 2 to the
Order.

£[XXX] for each strategy submitted for approval.

For approval of details of operational noise
mitigation measures under paragraph 12(1) of
Part 1 of Schedule 2 to the Order.

£[XXX] for each application.

1.2 For the avoidance of doubt, if an application is made to the Council under Part 1 of Schedule 2
to the Order for written approval of a plan, scheme or strategy where it is intended for different
versions of that plan, scheme or strategy to apply to different locations within the Council's
area, those different versions are to be treated as separate plans, schemes or strategies for
the purposes of calculating fees under paragraph 1.1.

1.3 Where an application is made under Part 1 of Schedule 2 to the Order in respect of which an
application has been made previously, the fee payable in respect of that subsequent
application is £[XXX] (but, for the avoidance of doubt, any response by TfL to a request by the
Council for further information in respect of an application for a written consent, agreement or
approval is not to be treated as an application for which a fee is payable).
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SCHEDULE 5

ROAD SAFETY

1. ROAD SAFETY CONTRIBUTION

1.1 [Prior to the Commencement of the Development] TfL must pay a financial contribution of
£[XXX] to the Council.

1.2 The contribution payable by TfL to the Council under paragraph 1.1 must only be used by the
Council for:

1.2.1 providing funds for the Council's [Road Safety Education scheme]; and

1.2.2 funding school crossing patrols,

on the Greenwich Peninsula for the duration of the construction of the Development, but
the proportion of the contribution to be allocated to each purpose is at the Council's
discretion.

1.3 If the Council has not used the full extent of the financial contribution payable to it under
paragraph 1.1 by the time the Silvertown Tunnel opens for public use, any unspent portions of
the financial contribution must be repaid to TfL as soon as reasonably practicable.
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SCHEDULE 6

CYCLE SHUTTLE BUS

1. TRIAL OF A CYCLE SHUTTLE BUS SERVICE

1.1 Subject to paragraph 1.5, TfL must commence a 12 month trial of a cycle shuttle bus service
in accordance with the provisions of this paragraph 1 within [1 month] of the Silvertown Tunnel
opening for public use.

1.2 The cycle shuttle bus service must provide a service to transport cyclists and their bicycles
through either the Blackwall Tunnel or the Silvertown Tunnel or both.

1.3 TfL must provide appropriate pick-up and set-down points on both sides of the river Thames
and reasonable associated facilities (including bus stands), with the location of those points to
be the subject of consultation with the Council before being finalised.

1.4 Subject to paragraph 1.5, TfL must operate the cycle shuttle bus service on weekdays and
weekends, at a frequency to be determined by TfL[, following consultation with the Council].

1.5 TfL may cease or alter the cycle shuttle bus service at any time on the grounds of safety.

2. REVIEW OF THE CYCLE SHUTTLE BUS SERVICE

2.1 TfL must collect data during the 12 month trial period on:

2.1.1 the level of usage of the cycle shuttle bus service;

2.1.2 journey times; and

2.1.3 other information it considers relevant and appropriate.

2.2 As soon as reasonably practicable following the end of the 12 month trial period, TfL must
publish and make available to the Council and the general public a monitoring report, setting
out the results of the data collection undertaken under paragraph 2.1.

2.3 Following the publication of the monitoring report under paragraph 2.2, TfL must consult the
Council and the London Boroughs of Newham and Tower Hamlets on the future of the cycle
shuttle bus service.

2.4 Having undertaken the consultation under paragraph 2.3, TfL must, having regard to the
monitoring report, the results of the consultation and any other relevant matters, decide
whether to:

2.4.1 extend the trial period of the cycle shuttle bus service;

2.4.2 operate the cycle shuttle bus service on a permanent basis; or

2.4.3 cease the cycle shuttle bus service.
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SCHEDULE 7

LOCAL BUSINESS TRANSITIONAL SUPPORT

1. BUSINESS TRANSITIONAL SUPPORT PACKAGE

1.1 Prior to the opening of the Silvertown Tunnel to the public, TfL must make available a sum of
£[1,000,000 (one million pounds)] for the purposes of supporting local businesses in a manner
which TfL considers appropriate and in accordance with the provisions of this Schedule.

1.2 TfL must publicise, in a manner it considers appropriate, the support being made available
under this Schedule.

1.3 To be eligible to receive support under this Schedule, a business must:

1.3.1 be registered to pay business rates in the Council's area or in the London Boroughs of
Newham or Tower Hamlets;

1.3.2 have fewer than 50 employees; and

1.3.3 register its details with TfL in a manner to publicised, including the type of business,
vehicle uses and travel patterns.

1.4 The sum made available by TfL under paragraph 1.1 may fund the following:

1.4.1 a waiver of the initial annual registration fee payable by businesses for an online user
charging account for the Blackwall Tunnel and the Silvertown Tunnel;

1.4.2 providing advice to businesses in order to help them adapt to the operation of the
Silvertown Tunnel, including on options to increase the use of sustainable transport
modes; or

1.4.3 any other support mechanism TfL may consider appropriate.

1.5 TfL will provide this support for a period of 12 months from [XXX], or until the funds have been
exhausted, whichever is sooner.

1.6 TfL may agree with the Council, or the London Boroughs of Newham or Tower Hamlets, that
they will be responsible for providing the support under this Schedule instead of TfL,
notwithstanding that TfL will provide the funding for this support and will, at its discretion,
decide on the type of support to be funded.

1.7 TfL may require any business in receipt of support under this Schedule to provide it with data
for monitoring purposes which may be made public in the form of monitoring reports (subject
to suitable redaction and compliance with all applicable data protection legislation).
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1.8 EXECUTION PAGE

[TfL deed execution block]

[Greenwich deed execution block]
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SILVERTOWN TUNNEL

UPDATED JOINT POSITION STATEMENT ON DCO DRAFTING ISSUES CONCERNING
THE ENVIRONMENT AGENCY

1. INTRODUCTION

1.1 This document sets out the status of discussions between Transport for London ("the
Applicant") and the Environment Agency ("the EA" and, together, "the Parties") in
respect of issues concerning the drafting of the dDCO for the proposed Silvertown
Tunnel. All other issues between the Parties are covered in the Statement of Common
Ground between them.

1.2 This document has been jointly agreed by the Parties.

1.3 A revised version of this document will be submitted at Deadline 5.

2. PROTECTIVE PROVISIONS

2.1 Discussions between the Parties in respect of the protective provisions to be included
in Schedule 13 to the dDCO for the benefit of the EA are still on-going.

2.2 However, attached at the Appendix to this document is the latest working draft of the
protective provisions, showing tracked changes the Applicant has proposed to a set of
protective provisions put forward to the Applicant by the EA. This is a working
document and has not yet been agreed between the Parties. Whilst the mark-up
appears significant, this is predominantly around the drafting rather than overarching
principles. The Parties want to confirm to and reassure the ExA that they believe
matters of principle are largely agreed.

2.3 However, one main issue remains outstanding on the protective provisions, namely
the responsibility for, and standard of, river wall maintenance during the construction
phase, particularly in light of the disapplications the Applicant is seeking in article 3(1)
of the dDCO.

2.4 The Applicant is proposing that the protective provisions and so the disapplications in
article 3 of the dDCO expressly extend to the maintenance period, as defined in article
30 (as per the amendment made to the dDCO at Deadline 4), in line with what has
already been agreed with the PLA. This approach has recently been presented to the
EA, and it is currently considering this.

2.5 It should be noted that, notwithstanding that the form of the protective provisions is still
being discussed with the EA, the Parties agree and are satisfied (in the context of the
SWQs) that the protection of the river walls is most appropriately dealt with in the
protective provisions given the relationship between the river walls and the EA's
statutory functions (which it is the primary purpose of the protective provisions to
protect) rather than through, for example, a requirement.

2.6 The Parties will continue discussions with a view to reaching agreement as soon as
possible during the examination. Should agreement not be reached, the Parties will
each submit for consideration by the ExA and the Secretary of State their own
proposed set of protective provisions, with an explanation as to why that 'form' is most
appropriate.

3. CODE OF CONSTRUCTION PRACTICE AND REQUIREMENTS

3.1 As requested by the ExA, the EA has submitted at Deadline 4 proposed wording for a
requirement dealing with land contamination. The Applicant is of the view that such
protections are more appropriately dealt with in the CoCP and has bolstered the CoCP
accordingly (as reflected in the version of the CoCP submitted at DL4). The EA has



81394963.2\GW06 2

provided the Applicant with comments on this wording, and the parties will continue to
discuss this.

3.2 In the context of SWQ GS2.2, the Parties have agreed that groundwater protection will
be adequately dealt with by the 'plan approval' process contained in the protective
provisions for the benefit of the EA in the DCO. The primary purpose of the protective
provisions is to protect the EA's statutory functions, which of course include functions
in respect of groundwater quality.
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APPENDIX 1

WORKING DRAFT OF PROTECTIVE PROVISIONS AT DEADLINE 4



 

 

PROTECTIVE PROVISIONS FOR THE BENEFIT OF THE ENVIRONMENT AGENCY 

 

1. The following provisions shall apply for the protection of the Environment Agency  

 unless otherwise agreed in writing between TfL and the Agency. 
 

 

Definitions 

2. In this Schedule— 

“the Agency” means the Environment Agency; 

“asset control limits” means the predefined values, based on assessment, relating to safety and 

serviceability considerations that instigate a review of risk to the flood defences with respect 

of movement impacts; 

“authorised work” means any work forming part of the authorised development; 

“baseline monitoring” means any surveys carried out to determine and establish movements 

of the flood defences due to factors external to the authorised work including (but not limited 

to ) seasonal variations or diurnal impacts due to tide or temperature; 

“construction”  includes  execution,  placing,  altering,  replacing,  relaying,  removal  and  

excavation  and “construct” and “constructed” shall is to be construed accordingly; 

“damage” includes ( but is not limited to ) scouring, erosion , loss of structural integrity 

and environmental damage to the  any drainage work or any flora or fauna dependent on the 

aquatic environment  ,  and “damaged” shall is to be construed accordingly; 

“detailed designs” means any information submitted under paragraph 4(1)a-l4(1); 

“drainage  work”  means  any  main  river  and  any bank,  wall,  embankment or  other  

structure,  or  any appliance, constructed or used for land drainage, flood defence or tidal 

monitoring or flood storage capacity; 

“engineering report” means a report of the structural condition of a flood defence as set out 

in paragraph 3(1); 

“ecological enhancements” means the inclusion of any features integral to or adjacent to the 

foreshore structures and any new, modified, or replaced flood defences that can support 

wildlife. This includes, but is not limited to, where practicable, the set back of flood defences 

to provide inter-tidal habitat and the creation of shelters for juvenile fish; 

“environmental duties” means the Agency’s duties in the Environment Act 1995, the Natural 

Environment and Rural Communities Act 2006 and the Water Environment (Water 

Framework Directive)(England and Wales) Regulations 2003 (SI 2003 no 3242); 

“fishery” means any waters containing fish and fish in, or migrating to or from such waters 

and the spawn, spawning grounds or food for such fish.; 

““the flood defences” means any bank, wall, embankment, bridge abutments, lock gates or 

other structure or any  appliance  (including  any supporting  anchorage  system)  that  fulfils  

a  function  of  preventing,  or reducing the risk of, flooding to land or property .which is— 

(a) within the Order limits; or 

(b) within the 1mm settlement contour for the final tunnel alignment; 

“flood defence monitoring plan” means a flood defence monitoring plan prepared in 

accordance with paragraph 3(3). 

“flood  defence  movement  and  settlement  mitigation  plan”  means  a  flood  defence  

movement  and settlement mitigation plan prepared in accordance with paragraph 3(5). 

“flood storage capacity” means any land, which, taking account of the flood defences, is 

expected to provide flood storage capacity for any main river.; 

“flood defences likely to be impacted” means— 

(a) all flood defences within the order limits; 

(b) all flood defences within 16m of the order limits of any site; 
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all flood defences within the 1mm settlement contour for the final tunnel (c) alignment, 

and “likely to impact a flood defence” shall be construed accordingly; 

“flood defences likely to be significantly impacted” means those flood defences identified 

and agreed between TfL and the Agency following the submission of all relevant engineering 

reports; 

“main river” “means all watercourses shown as such on the statutory main river maps held by 

the Agency and the Department of Environment, Food and Rural Affairs, including any 

structure or appliance for controlling or regulating the flow of water into, in or out of the 

channel; 

“maintenance” has the same meaning as in article [  ] 2(1), save for the exclusion of the works 

of inspection; 

“protective work” means any authorised work, or work identified pursuant to the 

engineering report, necessary for the protection of flood defences and to be carried out prior 

to the construction of any specified work to which the protective work relates; 

“remedial works” means any proposed mitigation or measure or measures submitted by 

TfL under paragraph 4(4) or required by the Agency under paragraph 8 or paragraph 9; 

“scour and accretion monitoring and mitigation plan” means a plan drawn up detailing the 

monitoring and mitigation proposals for each specified work; 

“specified day” means in relation to any specified work, maintenance work, remedial work 

or removal work submitted for approval under paragraph 4(1)  the business day on which 

detailed designs of that work are received by the Agency under paragraph 4(1), 4(3), 4(4), or 

4(5) and for the avoidance of doubt if any further information is requested by the Agency 

under paragraph 4(1)(l), 4(3)(d), 4(4)(d) or 4(5)(e) 4(1)(g), the specified day shall be is the 

business day on which the Agency receives this information from TfL under this sub-

paragraph; 

“specified workswork” means so much of any permanent or temporary work or operation but 

excluding works of maintenance forming part of the authorised work (other than works 

required in an emergency) as is in, on, under or over a main river or drainage works or within 

16 metres of a drainage work or is otherwise likely to— 

(a) affect any drainage works or the volumetric rate of flow of water in or flowing to or 

from any drainage works; or 

(b) affect the flow, purity or quality of water in any main river or other surface waters or 

ground water; or 

(c) cause obstruction to the free passage of fish or damage to any fishery; or 

(d) affect the conservation, distribution or use of water resources; or 

(e) affect the conservation value of the main river and habitats in its immediate vicinity; 

“statutory defence level” means 5.18m AOD in relation to the flood defences coloured in red 

and 5.23 in relation to the flood defences coloured blue on the statutory defence levels 

plan;[5.18m] AOD; 

“the structural integrity plans” means the plans and documents to be provided to the Agency 

under paragraph 3; and 

“TE2100” means the standards associated with the strategic direction s tra tegy for 

managing flood risk across the Thames estuary, including recommendations for action in 

short, medium and long term time periods to take account of sea level rise and climate 

change, as adopted and updated at the from time to time by the Environment Agency;. 

“the statutory defence levels plan” means the plan […………].  
 

Structural Integrity integrity of flood defences 

3. —3. Prior to the carrying out of any authorised work which is likely to impact a flood 

defence, TfL shall provide at its own expense for the approval of the Agency, a detailed 
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engineering report of any flood defence likely to be impacted upon by that authorised work, such 

report to include but not be limited to— 

(a) details of the structural condition of  any flood defence likely to be impacted; 

(b) the  estimated  remaining  life  expectancy  of  any  flood  defence in  the  control  or  

ownership  of  TfL likely to be impacted; 

(c) predicted impacts on any flood defence; 

(d) flood defences likely to be significantly impacted based on the following criteria— 

(i) tunnelling or other construction activities comprised in the authorised work that 

may lead to a flood defence asset falling below the statutory defence level as agreed 

by the Agency; 

(ii) tunnelling or other construction activities comprised in the authorised work that 

may lead to an effect on the overall structural integrity of the defence; and/or 

(iii) any other criteria as agreed with the Agency. 

3.—(1) Prior to the carrying out of the first authorised work likely to impact a flood defence, 

TfL must prepare at its own expense and provide to the Agency (for its approval where stated 

below), the following documents in the corresponding order (but nothing precludes TfL from 

submitting more than one document to the Agency at a time)— 

(a) a schedule of defects existing in the flood defences including, where reasonably 

practicable, a description of the magnitude of any defect; 

(b) a survey plan, for approval by the Agency, to include details of any further surveys [and 

intrusive investigations] of the flood defences proposed to be undertaken by TfL to 

inform the detailed design process, construction methodology and mitigation proposals; 

(c) an assessment report, to— 

(i) the need for any protective work or protective works required to be carried out prior 

to the construction of that authorised work likely to impact a flood defence, so as to 

ensure include details of the structural integrity of the flood defence likely to be 

impacted is maintained during construction of that au(e) thorised 

work;defences in light of any proposed authorised works; 

(ii) include asset control limits of any sections of the flood defences; and 

(f) and such other information as the Agency may reasonably require; 

and the relevant authorised work shall not commence until the engineering report or reports in 

respect of the flood defence or defences it is likely to impact have been provided and approved by 

the Agency. 

(2) Prior to the commencement of a relevant authorised work TfL shall submit for 

approval to the Agency a list of flood defences likely to be significantly impacted by that work. 

(3) TfL shall provide at its own expense in liaison with, and for the approval of the Agency, a 

flood defence monitoring plan for any flood defence likely to be significantly impacted by an  

authorised work. The flood defence monitoring plan shall include but is not limited to— 

(iii) identify any sections of the flood defences requiring protective works by reason of 

the authorised works,  

such report to be based on the findings of the additional surveys carried out by TfL under 

the survey plan under sub-paragraph (b), the schedule of defects provided under sub-

paragraph (a) and any available historical information; 

(d) a mitigation design report, for approval by the Agency, to include details of the protective 

works identified as being required by the assessment report provided under sub-paragraph 

(c) and that such details will— 

(a) demonstration and justification of the spatial extent and monitoring coverage; 

(b) details  on  the  monitoring  techniques  with  consideration  of  effects  of  movement  in  

all directions, including differential movements, increases in tie rod stresses and crack and 

movement joint monitoring; 
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(c) baseline monitoring; 

(d) details on the duration of monitoring and the monitoring frequencies required to 

establish if external factors are having an effect on readings; 

(e) trigger levels for associated mitigation; 

(f) duration and frequency of monitoring during operational phase of the authorised work; 

(g) such other information reasonably requested 

and no authorised work likely to significantly impact a flood defence shall commence until the 

flood defence monitoring plan for that work has been provided to and approved by the Agency. 

(4) Monitoring shall be carried out in accordance with the agreed flood defence monitoring 

plan during construction and continue during the operational phase until— 

(a) ground movements attributable to the authorised works have ceased or the rate of 

settlement is less than or equal to 2mm per year; or 

(b) for a period of 2 years following the completion of construction,  

whichever is the later. 

(5) TfL shall provide at its own expense in liaison with and for the approval of the Agency, 

a flood defence movement and settlement mitigation plan for any flood defence likely to be 

significantly impacted by the authorised work.   The flood defence movement and settlement 

mitigation plan shall include but not be limited to— 

(a) information from relevant engineering reports; 

(b) results of the monitoring carried out in accordance with the flood defence monitoring 

plan; 

(c) timescales to enact short, medium and long term mitigation measures to maintain the 

standard of flood defence and have due regard to protection of foreshore habitat; 

(d) Short  term  mitigation  and  remediation  measures  for  emergency use,  including  an 

emergency response plan; 

(e) Medium term mitigation and remediation measures for use during construction works; 

(f) Long  term  mitigation  and  remediation  measures  based  on  ongoing  monitoring,  

including  post construction effects; 

(g) Hierarchy  of  mitigation  and  remediation  measures  according  to  the  degree  of  

settlement  and movement, with full justification to why the chosen technique is 

appropriate; 

(h) Methodologies for removal of any structures or mitigation measures; 

(i) Demonstration  that  chosen  mitigation  and  remediation  techniques  are  be 

sensitive to the foreshore habitat and hydraulic regime; and 

(ii) not prevent the relevant sections of the flood defences being raised to TE2100 levels 
in future and such standards being maintained; 

(e) an instrumentation and monitoring plan, for approval by the Agency, to include, in 

respect of the flood defences— 

(i) details of monitoring locations; 

(ii) details of monitoring in respect of scour of any flood defence within the Order limits; 

(iii) the frequency of monitoring (which must, as a minimum, be until (a) the rate of 

settlement experienced by the flood defences directly attributable to the authorised 

development ceases or is less than or equal to 2 millimetres per annum; or (b) the 

period of [X] years has expired following the completion of the authorised 

development, whichever is later); and  

(iv) the minimum amount of baseline monitoring; and 

(f) an emergency preparedness plan, for approval by the Agency, to include details as to 

what actions TfL will take in respect of the asset control limits identified in the 
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assessment report provided under sub-paragraph (c), including timescales and the 

hierarchy of actions. 

(j) Demonstration that the mitigation would not preclude options for future raising of 

defences and associated modification, and 

(2) thereafter, the mitigation shall be carried out TfL must, where relevant, implement and act in 

accordance with the flood defence movement and settlement mitigation plan.approved structural 

integrity plans.  

(3) Following completion of the authorised development, TfL must prepare at its own expense 

and provide to the Agency, a completion report, to include details of— 

(6) Paragraphs 4(1) and paragraph 4(7) shall apply to the submission of any plan under 

paragraph 3(1), 

3(2) and 3(5) as if such plan was submitted to the Agency under paragraph 4(1). 

Approvals 

(a) any modifications or mitigation measures to be implemented in respect of the flood 

defences;  

(b) illustrations in respect of the interactions between ground movement relating to the flood 

defences and construction activities; 

(c) actual ground movement in respect of the flood defences compared to predicted ground 

movement; 

(d) the results of a post-construction defects survey but only in relation to any differences 
identified when compared to the schedule of defects provided to the Agency under sub-

paragraph (1)(a); 

(e) any remedial works undertaken by TfL to the flood defences; and 

(f) final as-built drawings and plans of the parts of the authorised development situated 

within 16 metres of a flood defence. 

Approvals Relationship between this paragraph and paragraph 3 to be discussed.  

4.—(1) Before commencing construction of a specified work (excluding any piling works), TfL 

shall must submit to the Agency for its written approval— 

(a) plans, calculations cross , cross-sections, elevations , drawings , specifications and 

designs of the specified work together with the details of the positioning of any structure 

within the main river; 

(b) proposals for strengthening , modification , renewal or replacement of any drainage work 

required as a result of the anticipated impacts of the authorised work;specified work; 

(c) details of the materials and structural integrity of any flood defence provided as part 

of any specified work; 

(d) demonstration that all flood defences likely to be impacted by the work will be fit for 

purpose for the duration of construction of any specified work; 

(c) (e)any proposed mitigation measures to minimise the impact of the specified works on 

any protective works to the flood defences, work on the foreshore, ecologically sensitive 

areas and the wider environment; 

(f) details of any Ecological Enhancements to be incorporated into the Specified works; 

(g) demonstration of how any new or reconstructed flood defences  on the site of a 

specified work can be raised or otherwise provided on site in the future to meet TE2100 

standards and that these standards can be maintained; 

(h) demonstration that both during and post construction of the specified works there will 

be sufficient land based access to the drainage works for plant and machinery for the 

Agency  to carry out emergency and non-emergency maintenance and repair works ; 
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(d) (i)method  statements  in  respect of  any Specified  works the specified  work to 

include both timing  of  and methods used, sequence of construction and the type, 

location and storage of all machinery, materials and fuel; 

(e) (j)any proposals for reinstatement of the foreshore setting out timing of reinstatement 

works, measures to be used to minimise environmental impact of the works, materials to 

be used, methods of reinstatement and any proposed pollution protection measures; 

(f) (k)information to demonstrate that the Agency will be afforded sufficient access to 

drainage works or flood defences within the Order limits and the flood defences to 

discharge its statutory functions; and 

(g) (l)such further particulars as the Agency may within 20 business days of the receipt of 

the detailed designs reasonably require. 

(2) Any such specified work shall must not be constructed except in accordance with all 

detailed designs as may be approved in writing by the Agency under paragraph 4(1) [(having 

regard to any structural integrity plans approved under paragraph (3))], or settled in accordance 

with paragraph 13 where applicable, and in accordance with any reasonab le  conditions or 

requirements specified under paragraph 4 (5)(c) save that where any variation is permitted 

pursuant to the terms of this Order TfL shall submit any details so varied to the Agencyth i s  

paragraph. 

(3) Before commencing any maintenance works within 16 metres of a drainage work TfL 

shall submit to the Agency for its written approval— 

(a) time and duration of anticipated maintenance works 

(b) details of equipment and machinery to be used during maintenance 

(c) type, location and storage of all machinery, materials and fuel.  

(d) such other information as the Agency reasonably requests 

(4) Before  commencing  any  remedial  works,  TfL  shall  submit  to  the  Agency  for  its  

written approval— 

(a) time and duration of anticipated works 

(b) details of equipment and machinery to be used during  the works 

(c) type, location and storage of all machinery, materials and fuel.  

(d) such other information as the Agency reasonably requests 

(5) Prior to removal of a n y  i n-river structures TfL shall submit to the Agency for its 

written approval details of the activity including— 

(a) time and duration of works; 

(b) details of equipment and machinery to be used during the works;  

(c) type, location and storage of all machinery, materials and fuel; 

(d) Any proposals for reinstatement of the foreshore setting out timing of reinstatement 

works, measures to be used to minimise environmental impact of the works, materials to 

be used, methods of reinstatement and any proposed pollution protection measures 

(e) such other information as the Agency reasonably requests. 

(3) Any approval of the Agency required under paragr(6) aphs 4(1), 4(3) 4(4) and 4(5)—

paragraph 4(1)— 

(a) shall must not be unreasonably withheld; 

(b) in the case of a refusal, must be accompanied by a statement of the grounds of refusal; and 

(c) may be given subject to such reasonable requirements or conditions as the Agency may 

make for the protection of any drainage work, flood defence, fishery, main river or water 

resources, or for the prevention of flooding or pollution or in the discharge of its 

Environmental Duties andenvironmental duties; and 

(d) shall be is deemed to have been refused if it is neither given nor refused within 35 

business days of the specified day unless otherwise agreed. 
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(4) (7)Without limitation on the scope of paragraph 4(64(3) the requirements or conditions 

which the Agency may make under paragraph 4(64(3) include conditions requiring TfL at its own 

expense to construct such protective works (including any new works as well as alterations to 

existing works) as are reasonably necessary— 

(a) to safeguard any drainage work or flood defence against damage, or; 

(b) to secure that its efficiency or effectiveness for flood defence purposes is not impaired ; or 

(c) to ensure the risk of flooding is not otherwise increased by reason of any specified 

work, maintenance work or protective work, 

during the construction of or by reason of the works. 

(5) (8)Any dispute in respect of any approval or refusal under th i s  paragraph 4  shall be is 

subject to the dispute resolution procedure in paragraph 13. 
 

 

Inspection and Constructionconstruction 

5.—(1) All works shall must be constructed with all reasonable despatch without unnecessary 

delay in accordance with the detailed designs or plans approved or settled under this part of this 

Schedule and to the reasonable satisfaction of the Agency. 

(2) An officer of the Agency shall be is entitled to watch and inspect the construction of any 

works. 

(3) TfL m u s t  give to the Agency not less than 10 business days’ notice in writing of its 

intention to commence construction of specified works and notice in writing of i t s  completion 

not later than 5 five business days after the date on which it is completed. 

(4) If the Agency shall reasonably requirerequires, TfL shall mu s t  construct all or part of 

any protective works so that they are in place prior to the carrying out of any specified work to 

which they relate. 

(5) If any part of a work  is constructed otherwise than in accordance with the requirements of 

this Part of this Schedule, the Agency may by notice in writing require TfL at TfL’s own expense 

to comply with the requirements of this part of this Schedule or if TfL so elects (and the Agency 

in writing consents, such consent not to be unreasonably withheld or delayed) to remove, alter or 

pull down the work and, where removal is required, to restore the site to its former condition to 

such extent and within such limits as the Agency reasonably requires. 

(6) Subject to paragraph 5(7), if within a reasonable period, being not less than 28 days from the 

date when a notice under paragraph 5(5) is served upon TfL, it has failed to begin taking steps to 

comply with the requirements of the notice and subsequently to make reasonably expeditious 

progress towards their implementation, the Agency may execute the works specified in the notice 

and any expenditure incurred by it in so doing shall be is recoverable from TflTfL. 

(7) In the event of any dispute as to whether paragraph 5(5) is properly applicable to any work 

in respect of which notice has been served under that paragraph, or as to the reasonableness of any 

requirement of such a notice, the Agency shall must not except in an emergency exercise the 

powers conferred by paragraph 5(6) until the dispute has been finally determined. 

Protection of Drainage works and flood defences 

6.  Save as may be authorised by this Order TfL shall not damage or obstruct any drainage works 

during the construction of the Specified works. 
 

Scour and Accretion Mitigation and Monitoring 

7. —(8) TfL shall submit a scour and accretion monitoring and mitigation p l a n  to the 

Agency for approval. 

(1) The construction of any specified work shall not proceed prior to approval being 

given by the Agency under paragraph 7(1) and shall proceed only in accordance with 

the scour and accretion monitoring and mitigation plan approved under paragraph  7(1). 
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Maintenance of the flood defences 

6.8.—8.—(1) Any work constructed under this Order for the purpose of providing a flood 

defence or replacing an existing flood defence shall must be maintained to the statutory defence 

level (except where sub-paragraph (2) applies) and to the reasonable satisfaction of the Agency by 

the person who has control of the work provided that the person is not required to maintain the 

work to a better condition compared to the condition of the previous or existing flood defence 

immediately prior to the construction of the relevant work. 

(2) This paragraph applies where immediately prior to the construction of any work under this 

Order, a flood defence did not meet the statutory defence level and where that is the case, for the 

purposes of sub-paragraph (1), the person in control of the work is only required to maintain a 

work to the level the flood defence was at immediately prior to the construction of the relevant 

work.  

(3) (1)If any such work is not maintained to the reasonable satisfaction of the Agency, the 

Agency may by notice in writing require the person to repair and restore the work, or any part of 

it, or (if the person having control of the work so elects and the Agency in writing consents, such 

consent not to be unreasonably withheld), to remove the work and restore the site to its former 

condition, to such extent and within such limits as the Agency reasonably requires. 

(4) (2)If, within a reasonable period being not less than 20 business days beginning with the 

date on which a notice in respect of any work is served under paragraph 8(26(3) on the person 

who has control of that work, that person has failed to begin taking steps to comply with the 

reasonable requirements of the notice and has not thereafter made reasonably expeditious 

progress towards their implementation, the Agency may do what is necessary for such 

compliance and may recover any expenditure reasonably incurred by it in doing so from that 

person. 

(5) (3)In the event of any dispute as to the reasonableness of any requirement of a notice served 

under paragraph 8(26(3), the Agency shall must not, except in a case of immediate foreseeable 

need, exercise the powers of paragraph 8(36(4) until the dispute has been finally determined. 

Emergency Powerspowers 

7.9.—9.—(1) Subject to  sub-paragraph (4) If , if by reason of the construction of any specified 

work or any other development authorised by this Order  or  the  failure  of  any  such  work  the  

efficiency  or  effectiveness  of  any  drainage  work  or  the conservation value of the aquatic 

habitat is impaired, or that drainage work is otherwise damaged, so as to require remedial action, 

such impairment or damage shall must be made good by TfL to the reasonable satisfaction of the 

Agency. 

(2) If such impaired or damaged drainage work is not made good to the reasonable satisfaction 

of the Agency, the Agency may by notice in writing require TfL to restore it to its former standard 

of efficiency or where necessary to construct some other work in substitution for it. 

(3) If, within a reasonable period being not less than 28 days beginning with the date on which a 

notice in respect of impaired or damaged drainage work is served under paragraph 9 (27 (2) on 

TfL TfL has failed to begin taking steps to comply with the requirements of the notice and has not 

thereafter made reasonably expeditious progress towards its implementation, the Agency may do 

what is necessary for such compliance and may recover any expenditure reasonably incurred by 

it in so doing from TfL. 

(4) In the event of any dispute as to the reasonableness of any requirement of a notice served 

under paragraph 9(2), the Agency shall must not except in a case of immediate foreseeable need 

exercise the powers conferred by paragraph 9(3) until the dispute has been finally determined in 

accordance with paragraph 13. 

(5) In any case where immediate action by the Agency is reasonably required in order to secure 

that the imminent flood risk or damage to the environment is avoided or reduced, the Agency 

may take such steps as are reasonable for the purpose and may recover from TfL the 

reasonable cost of so doing provided that the notice specifying those steps is served on TfL as 
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soon as it is reasonably practicable after the Agency has taken or commence to take the steps 

specified in the notice. 
 

Protection for Fish fish and Fisheriesfisheries 

8.10.—10.—(1) TfL must take all such measures as may be reasonably practicable to prevent 

any interruption of the free passage of fish in any fishery during the construction of any specified 

work—work. 

(2) If by reason of— 

(a) the construction of any specified work, ; or 

(b) the failure of any such specified work, 

damage to a fishery is caused, or the Agency has reason to expect that such damage may be 

caused, the Agency may serve notice on TfL requiring it to take such steps as may be reasonably 

practicable to make good the damage or, as the case may be, to protect the fishery against such 

damage. 

(3) If, within such time as may be reasonably practicable for that purpose after the receipt 

of written notice from the Agency of any damage or expected damage to a fishery, TfL fails to 

take such steps as are described in paragraph 10(18(1), the Agency may take such steps as are 

reasonable for the purpose and may recover from TfL the reasonable cost of so doing provided 

that the notice specifying those steps is served on TfL as soon as is reasonably practicable after 

the Agency has taken, or commenced to take the steps specified in the notice. 

Indemnities and Costscosts 

9.11.—11.—(1) TfL shall be is responsible for and shall must indemnify the Agency against 

all financial liabilities, costs, expenses, damages and losses (including but not limited to any 

direct, indirect or consequential losses, loss of reputation and all interest, penalties and legal costs 

(calculated on a full indemnity basis) and all other professional costs and expenses) not otherwise 

provided for in this Part of this Schedule which may be reasonably incurred or suffered by the 

Agency by reason of— 

(a) the construction or operation or maintenance of any specified works comprised within the 

authorised works development or the failure of any such works comprised within them, 

or; or 

(b) any act or omission of TfL, its employees, contractors or agents or others whilst engaged 

upon the construction or operation o r  m a i n t e n a n c e  of the authorised works or 

dealing with any failure of the authorised works ,  

and TfL shall must indemnify and keep indemnified the Agency from and against all claims 

and demands arising out of or in connection with the authorised works or any such failure, act or 

omission. 

(2) The fact that any act or thing may have been done— 

(a) by the Agency on behalf of TfL; or 

(b) by TfL, its employees, contractors or agents in accordance with plans or particulars 

submitted to or modifications or conditions specified by the Agency, or in a manner 

approved by the Agency, or under its supervision or the supervision of its duly 

authorised representative; 

shall does not (if it was done or required without negligence on the part of the Agency or its duly 

authorised representative, employee, contractor or agent) excuse TfL from liability under the 

provisions of this paragraph. 

(3) The Agency shall must give TfL reasonable notice of any such claim or demand as is 

referred to in paragraph 12 (1), and no settlement or compromise of any such claim or demand 

shall can be made without the prior consent of TfL (such consent not to be unreasonably 

conditioned, withheld or delayed).. 
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Notices 

10.12. All notices under this Part of the Schedule are to be sent to the head office  Can we be 

more certain here? of the Agency applying at the time unless otherwise agreed in writing. 

Dispute Resolutionresolution 

11.13.  Any difference or dispute arising between TfL and the Agency under this Par t of 

the this  Schedule is to , unless otherwise agreed in writing between TfL and the Agency be 

determined by arbitration in accordance with article 67 ( a rb i t r a t i on )  o f  t h e  Order  unless 

otherwise agreed in writing between TfL and the Agency.  
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	Article 52: If possible bring forward any agreed changes to this article such that there is no doubt that it would require adherence to the revised Charging Policies and Procedures Document 7.11 (as further amended). Article 52(1) as currently drafted...
	A Revised copy of the Charging Policies and Procedures Document that would be certified under Schedule 14 should be supplied.

	Response
	DC2.4.1 The Applicant does not consider that any amendments to article 52 are required. As currently drafted, it makes clear that the Applicant must exercise the functions under Part 5 of the DCO in accordance with "the charging policy" (which is defi...
	DC2.4.2 In addition, the Applicant considers that the UCAF does not need to be explicitly referred to in the article. The UCAF procedures are included in the Charging Policies and Procedures, so would qualify as part of the "...policies and procedures...
	DC2.4.3 A revised version of the Charging Policies and Procedures document has been submitted into the examination at Deadline 4.

	DC2.5  Question
	Article 56: Although the Applicant has argued against making specific commitments to other river crossings, and while mitigation might be inferred as being covered under terms like ‘operating’, please explain why it would not be preferable to make mit...

	Response
	DC2.5.1 The Applicant has amended the revised dDCO submitted at Deadline 4, such that article 56 now refers to the implementation of any necessary scheme mitigation. The Applicant's view is that this is already covered by the wording, so it is happy t...
	DC2.5.2 However, as set out in its Deadline 3 submissions (REP3-017), it would be inappropriate for article 56 to dictate the funding mechanism for the various allied commitments contained in the DCO. Fundamentally, TfL must deliver these commitments,...
	DC2.5.3 In any case, over the 25 year life of the PPP project agreement the user charging revenue is forecast to cover the costs of the Scheme. However, in the early years there will be a deficit that will need to be met from TfL’s general resources a...
	DC2.5.4 It should also be noted that the purpose of article 56 is simply to operate as an enabling power, so as to make it clear how the Applicant may spend the user charging receipts.

	DC2.6  Question
	Article 58: A number of Boroughs express concern over the possibility of transference of TfL/GLA/Mayoral statutory responsibilities under this Article. Please indicate whether such is intended, and if not, how would this be precluded?

	Response
	DC2.6.1 The way that article 58 is drafted would allow for statutory powers and duties of TfL (together, known as 'functions') to be transferred with the approval of the Mayor - this has always been the Applicant's intention and therefore it does not ...
	DC2.6.2 That being said, it is important to stress that it is not the Applicant's current intention to transfer any functions contained in the DCO in respect of user charging, the Monitoring and Mitigation Strategy or the operation of STIG. However, f...
	DC2.6.3 In any case, it should be noted that article 58(4) provides a key safeguard for the exercise by a third party of these statutory responsibilities, namely the following wording:
	DC2.6.4 The effect of this wording is that any third party would be subject to exactly the same restrictions and responsibilities as the Applicant when it exercises the particular functions. This means that a transferee would not be able to act irresp...
	DC2.6.5 In addition, the Applicant does not consider it is taking a different approach to that permitted under the Deregulation and Contracting Out Act 1994, whereby functions of local authorities (which include the Greater London Authority and TfL) c...
	DC2.6.6 In that context, it is therefore up to the Secretary of State as to whether particular functions should be able to be 'contracted out', which is similar to the situation here, whereby the Secretary of State will need to decide whether to make ...

	DC2.7  Question
	Article 65: If possible bring forward agreed changes to this article to address widespread concerns over the composition, operation and powers of the STIG.
	Does LBN have a view on whether they should represent LCY or whether the airport should have direct representation as is proposed for HE.
	A copy of the revised combined Monitoring Strategy and Traffic Mitigation strategy should also be forwarded, again preferably in a form agreed with the Boroughs. It should include agreed monitoring thresholds relating to all roads that are of concern ...

	Response
	DC2.7.1 The Applicant has amended article 65 in the revised dDCO submitted at Deadline 4 in order to allay the concerns raised by the Boroughs as to its effect in discussions to date about the role and operation of STIG. These amendments have been agr...
	DC2.7.2 A Monitoring and Mitigation Strategy has been submitted at Deadline 4, which consolidates the previously separate Monitoring Strategy and Traffic Impacts Mitigation Strategy. Certain 'triggers' have also been added into this document, which se...

	DC2.8  Question
	Schedule 1: Can the PLA confirm whether the amendments made to Work No 20 and to ancillary works meet their concerns? If not, please put forward further agreed changes with the Applicant.
	The issue of ensuring that materially different or worse environmental effects do not arise from ancillary development is raised in question CL2.6 under the heading of Construction on land. This may affect the wording at the end of this schedule. If s...
	Work 1(f) and (g) appears still to include references to head houses which are proposed to be removed in NMC2? Please remove.

	Response
	DC2.8.1 The Applicant assumes that this SWQ should refer to CL2.7 in respect of the NEWT test.
	DC2.8.2 The revised version of the CoCP submitted at Deadline 4 includes a NEWT test – please see the Applicant's response to CL2.7. This will apply to all construction activities, whether ancillary or not - all of the 'authorised development' is subj...
	DC2.8.3 The Applicant has removed references to head houses in the revised version of Schedule 1 to the dDCO submitted at Deadline 4.

	DC2.9  Question
	Schedule 2 Requirements:
	Requirement 1 – Are the Boroughs content with the approach of securing the bus services through the tunnel by means of a requirement relating to a separate certified document? Please provide an updated (and preferably agreed version of the Bus strateg...
	Requirement 3 – The Applicant has to date resisted suggestions for tying the design to the submitted DAS and General Arrangement drawings, yet at least one Borough has suggested that ‘have regard to’ would still be insufficient to ensure that the work...
	Requirement 4 – In the light of the discussions during the DCO Hearing held on the 19 January 2017, please give further consideration to the wording of Requirement 4(3) to ensure that the detailed design of all works that would normally be subject to ...
	Requirement 5 – In the light of the discussions during the DCO Hearing held on the 19 January 2017, please review and update the way that Requirement 5(2) is structured. Bearing in mind continuing concern from host boroughs and/or the PLA that more of...
	Please also provide further justification for the absence of a draft CEMP before the Examination when such documents have been provided to accompany many made DCOs and the CoCP is itself intended to be a certified document.  While it may be referred t...
	Please provide an updated CoCP, preferably agreed with the relevant Boroughs and the PLA, in the form that would be certified.
	Requirement 6 – There has been discussion of whether there should be reference to the General Arrangement drawings in this requirement. Please provide appropriate wording or a justification for making no reference.
	Please could the host boroughs confirm whether they agree to the words, “in the opinion of the relevant planning authority” in R6(5) in respect of identifying which trees or shrubs have become seriously damaged or diseased? Is this a role that the hos...
	Requirement 7 – Please amend wording in the light of the intended merger of the two subsidiary documents.
	Please provide a copy, preferably on an agreed basis with relevant Boroughs of the composite monitoring and mitigation strategy document. Roads subject to monitoring should include all those sought by host and adjoining Boroughs and/or raised by other...
	Requirement 12 – Please consider whether response to Question NV2.2 would require amendment to the wording of this requirement.
	Requirement 13 – Are the Boroughs content that securing the new additional bus services through the tunnel is achieved through this requirement and a separate Bus Strategy document?
	Please provide a copy of the updated Bus Strategy, preferably in a form agreed with relevant Boroughs, This should commit TfL to the provision of the assessed number of through Silvertown tunnel bus routes and services (as a minimum), as well as provi...
	Requirement 16 – Are the relevant Boroughs content with the revised wording of this requirement bearing in mind the representation of LBTH (REP3-034)?
	Possible Additional Requirements:
	It has been suggested by the Applicant that contaminated land issues would be addressed by the CoCP rather than as often provided for by a separate requirement. Please explain how the CoCP would address this matter or provide an additional requirement.
	In REP3-017 it is suggested by the Applicant that it would be unlikely that the SoS would accept Grampian-style requirements to address the COMAH concerns of HSE.  Please provide evidence for this assertion and also provide the text of a modified Gram...
	Please either confirm that the issue of safeguarding, maintenance and enhancement of the river flood walls has been agreed within finalised Protective Provisions with the Environment Agency or provide agreed wording of an appropriate requirement.
	Bearing in mind the mandatory requirements of the Air Quality Directive, and the issue of uncertainty inherent in forecasting, please consider the desirability of including a requirement that would pick up elements of the M4 Requirement to which the E...
	Archaeology – Are all Boroughs, Historic England and the MMO content that the Written Scheme of Investigation is addressed under the CoCP rather than requiring a separate requirement (and dDML condition). See also question HT2.1

	Response
	DC2.9.1 The Applicant has split out its response to this SWQ below.
	Requirement 1
	DC2.9.2 The updated Bus Strategy has been submitted at Deadline 4. As well as securing that cross-river bus services are implemented in compliance with this Strategy, the Applicant has also now included express commitments in respect of Bus Services i...
	DC2.9.3 The requirement secures the provision of a minimum frequency of service that must be provided when the Scheme opens and for services thereafter to be kept under review and secured in accordance with the Strategy. Requirement 13 also secures th...
	Requirement 3
	DC2.9.4 The Applicant has amended the draft DCO at Deadline 4 (Document reference XX) to add a requirement that the design of the Scheme must be in general accordance with the General Arrangement Plans. This wording has been discussed with the Host Bo...
	DC2.9.5 However, no reference is proposed to be made to the Design and Access Statement. This document is illustrative only, and as explained within the document itself (paragraph 4.3.3) it merely shows one way in which the Design Principles could be ...
	Requirement 4
	DC2.9.6 The Applicant has reviewed the elements of the authorised development in Schedule 1 to the dDCO and reflected further on whether it would be appropriate for a wider scope of the development to be subject to approval by the host Boroughs.
	DC2.9.7 As highway authority, the Applicant benefits from wide permitted development rights under Part 9 of Schedule 2 to the Town and Country Planning (General Permitted Development) (England) Order 2015, namely the carrying out:
	DC2.9.8 The exercise of these permitted development rights is not subject to the involvement of the local planning authority. The Applicant's view is that a large proportion of the authorised development consists of maintaining or improving existing h...
	DC2.9.9 However, it is acknowledged that some elements of the authorised development would not ordinarily benefit from permitted development rights, particularly around the construction of new highways as part of the development. In those instances, t...
	DC2.9.10 Following discussions to date a revised form of requirement 4 in the dDCO has been submitted at Deadline 4, which considerably widens the scope of works in respect of which the host Boroughs have an approval role. This role, in respect of som...
	DC2.9.11 The Applicant's position on why some plans should only be consulted upon is based on two principles – the first being that some of the plans are contractual in nature, and secondly, that some of the plans will be based on industry standards a...
	Contractual documents
	DC2.9.12 Compliance with the CoCP is secured by Requirement 5. To ensure the Applicant is not put in breach of this requirement, the Applicant will require its Contractor to demonstrate how it will implement the mitigation and protection measures requ...
	DC2.9.13 This approach to overseeing the Contractor's compliance with the CoCP obligations is comparable to the mechanism put in place by the CoCP for the Thames Tideway Tunnel (see section 2.3 of the CoCP Part A: General Requirements, 11 March 2014)....
	Industry standards and legislation
	DC2.9.14 The Applicant considers that the points set out in its response to FWQ DC.94 in respect of the Lighting, Emergency and Fire Plans still apply – these documents will be in accordance with the requirements of the CoCP and the relevant legislati...
	DC2.9.15 However, notwithstanding these plans, any breach of the requirements of guidance or relevant industry legislation referred to in the CoCP would be enforceable against the Applicant under the Planning Act 2008 or the relevant legislation. Ther...
	DC2.9.16 The Applicant also notes that lighting in the marine environment will be subject to additional controls through the PLA's protective provisions in Schedule 13 to the dDCO.
	DC2.9.17 In respect of the query as to the absence of a draft CEMP for the Scheme, the Applicant considers that this is purely a matter of terminology. Previous DCO applications have included either a Code of Construction Practice or an 'Outline' Cons...
	DC2.9.18 For those projects that have submitted Construction Environmental Management Plans with their application, these have followed much the same format and content as is in the CoCP for the Silvertown scheme, and, as such, it is merely the title ...
	DC2.9.19 In this way, the Scheme has provided an equivalent level of information as the majority of other projects - the CoCP for this scheme performs the same role that 'draft' CEMPs have on others. The 'CEMP' for the Scheme, as described above, perf...
	DC2.9.20 Please see the Applicant's response to SWQ CL2.7 which addresses the Examining Authority's query in relation to DCO and CoCP wording in respect of materially different environmental effects.
	DC2.9.21 An updated version of the CoCP has been submitted at Deadline 4. It is hoped that this will be the version suitable for certification if the DCO is made, however, other interested parties may have further comments on the document which the Ap...
	DC2.9.22 For these reasons the Applicant considers that the current split between dDCO Requirement 5(2) and dDCO Requirement 5(3) is appropriate and does not need changing.
	Requirement 6
	DC2.9.23 To provide clarity as to the scope of landscaping proposed as part of the Scheme, the Applicant has produced a 'Landscaping Plan' which has been submitted at Deadline 4 (Document Reference 8.88) which shows these parameters and has amended Re...
	DC2.9.24 The Applicant notes that the areas of landscaping shown on this Landscaping Plan are different from those currently shown on the General Arrangement Plans. That is because this plan shows only landscaping within the permanent land take of the...
	DC2.9.25 The General Arrangement Plans show a wider area of landscaping because they also include areas of existing landscaping that will be restored at the end of construction in line with the Applicant’s commitments in the Code of Construction Pract...
	Requirement 7
	DC2.9.26 Requirement 7 has been substantially revised at Deadline 4 to provide greater clarity as to the commitments set out in the Monitoring and Mitigation Strategy. As well as providing a general commitment that the Applicant must implement and com...
	DC2.9.27 To a large extent, the provisions in Requirement 7 reflect the measures previously set out in the Monitoring Strategy and the Traffic Impacts Mitigation Strategy which have now been combined into single document submitted at Deadline 4 (the M...
	DC2.9.28 Pre-opening mitigation: Requirement 7 provides certainty that any necessary mitigation measures on the highway network will be identified and implemented, The Requirement specifies that TfL will identify the necessary measures in consultation...
	DC2.9.29 Air quality monitoring and mitigation: Requirement 7 secures the implementation of an air quality monitoring and mitigation regime based on the example from the M4 DCO suggested by the ExA. The details of the regime are explained in the Appli...
	DC2.9.30 Post-opening monitoring and mitigation: Requirement 7 secures the implementation of an extensive regime of monitoring to be implemented which will ensure the effects of the Scheme on traffic, noise, air quality and socio-economics are underst...
	Requirement 12
	DC2.9.31 The Applicant will consider any responses to NV2.2 from the host Boroughs and whether any revisions to requirement 12 are necessary. However, whilst the Applicant acknowledges this SWQ is directed at others, it has presented its views on whet...
	Requirement 13
	DC2.9.32 The revised Bus Strategy has been submitted at Deadline 4. As noted above, as well as securing that cross-river bus services are implemented in compliance with this Strategy, the Applicant has also now included express commitments in respect ...
	DC2.9.33 Requirement 13 secures the provision of a minimum frequency of service that must be provided when the Scheme opens and for services thereafter to be kept under review and secured in accordance with the Strategy. Requirement 13 also secures th...
	DC2.9.34 The Applicant's commitments in respect of the cycle shuttle service will be secured by means of legal agreements with the Host Boroughs. See the response to GA2.1.
	Requirement 16
	DC2.9.35 Discussions have remained on-going with the Host Boroughs and the London Borough of Tower Hamlets in respect of Part 2 of Schedule 2 to the dDCO. Further amendments have been made to it in the revised dDCO submitted at Deadline 4, and the App...
	Possible additional requirements
	Contaminated land
	DC2.9.36 Further to on-going discussions with the Environment Agency, the revised CoCP has been updated at Deadline 4, to strengthen the contaminated land provisions to address the Environment Agency's concerns. It is therefore not considered that any...
	HSE
	DC2.9.37 The statement made by the Applicant at the issue-specific hearing on 18 January 2017 was referring to the fact that certain Grampian-style requirements have proved problematic for the Secretary of State in the context of the compulsory acquis...
	DC2.9.38 As stated at the hearing, the preferred approach of the Applicant and the HSE would be for the relevant Hazardous Substances Consents at the Brenntag and EGGS sites to be modified or revoked by RB Greenwich such that the HSE would be able to ...
	East Greenwich Gasholder Site
	DC2.9.39 (1) The Silvertown Tunnel must not be opened for use by the public and the tunnel services buildings at the South Portal comprised in Work No. 12 must not be occupied after their practical completion until:
	DC2.9.40  (a) the hazardous substances consent for the East Greenwich Gasholder Station site has been revoked in accordance with the Planning (Hazardous Substances) Act 1990; or
	DC2.9.41  (b) TfL has submitted to the Secretary of State an assessment of the extent to which opening the authorised development for public use and occupying the tunnel services building would change the extent and severity of existing hazards at the...
	Brenntag Chemicals Site
	DC2.9.42 (2) The Silvertown Tunnel must not be opened for use by the public and the tunnel services buildings at the South Portal comprised in Work No. 12 must not be occupied after their practical completion until:
	DC2.9.43 (a) the hazardous substances consent for the Brenntag Inorganic Chemicals Ltd site has been modified in accordance with the Planning (Hazardous Substances) Act 1990, and details of the relevant modifications have been submitted to the Health ...
	DC2.9.44  (b) TfL has submitted to the Secretary of State an assessment of the extent to which opening the authorised development for public use and occupying the tunnel services building would change the extent and severity of existing hazards at the...
	DC2.9.45 The HSE has advised the Applicant that it does not agree with the two-limbed approach to the requirement suggested by the Applicant and that it sees no value in further discussions on this matter. The Applicant's response to HSS2.1 explains t...
	River walls
	DC2.9.46 The Environment Agency and the Applicant consider that the issue of the river walls is not a matter which should be dealt with via a requirement.
	DC2.9.47 Instead, both parties consider that provisions relating to the river wall, which relate to the exercise of the Agency's statutory functions, should be included in the protective provisions in Schedule 13 to the dDCO – it being the primary pur...
	Air quality
	DC2.9.48 Requirement 7 now expressly secures the implementation of an air quality monitoring and mitigation regime based on the example from the M4 DCO suggested by the ExA. The details of the regime are explained in the Applicant’s response to SWQ AQ...
	Archaeology
	DC2.9.49 The CoCP has been revised at Deadline 4 to give the PLA and the MMO an explicit consultee role in respect of the marine elements of the archaeological written scheme of investigation.
	DC2.9.50 In addition, the Applicant has amended the dDML in the dDCO submitted at Deadline 4 to include an obligation on the Applicant to comply with the WSI approved under the CoCP. This allows the MMO to enforce this within the marine area should it...
	DC2.9.51 The Applicant understands the PLA and the MMO to be content with this and that no further provision in the dDCO (including the dDML and protective provisions) is required.
	DC2.9.52 More generally, the Applicant also understands the host Boroughs to be content with the approach proposed in the CoCP, rather than by a separate requirement.

	DC2.10  Question
	Please provide a draft copy of the proposed DCO Obligation that would secure provision of landscaping/habitat mitigation outside the Order limits, provision for enhancement of cycling and walking to encourage active travel and provision of noise barri...

	Response
	DC2.10.1 The Applicant has included at Appendix A to this document a copy of the draft legal agreement currently being discussed between the Applicant and the Royal Borough of Greenwich, which secures the majority of the matters cited in the question.
	DC2.10.2 The current draft of the agreement provides that the noise barrier in the vicinity of Siebert Road will be designed in accordance with the Design Principles so far as it is feasible to do so, given the unknown engineering and other constraint...
	DC2.10.3 It should be noted that certain obligations in this agreement (including in relation to cycle shuttle buses and local business support) are at an early stage of discussions, so are more in the form of heads of terms at this point.
	DC2.10.4 A legal agreement is also being discussed with the London Borough of Newham, but discussions on this draft are at an early stage. It is anticipated this will secure the provision of pedestrian, cycling and urban realm improvements. A draft wi...

	DC2.11  Question
	Please provide an updated Schedule 7 to take account of proposed NMCs

	Response
	DC2.11.1 The Applicant has amended Schedule 7 in the revised version of the dDCO submitted at Deadline 4 to take into account the proposed NMCs.

	DC2.12  Question not for the Applicant
	DC2.13  Question DC2.13
	Please provide updates of relevant parts of Schedule 13 to include Protective Provisions agreed with PLA and EA and any other amendments required to satisfy other SUs.

	Response
	DC2.13.1 Please see the Applicant's response to SWQ DC2.3 in respect of the protective provisions for the benefit of the PLA.
	DC2.13.2 Taking a similar approach to Deadline 3, the Applicant and the EA have submitted an updated joint position statement in respect of the status of the protective provisions, which can be found at Appendix B to this document.
	DC2.13.3 Discussions remain on-going with various statutory undertakers – certain amendments have been made to Part 1 of Schedule 13 to the dDCO submitted at Deadline 4 to reflect the outcome of these discussions. Please see the Applicant's response t...

	DC2.14  Question DC2.14
	Please provide an updated Schedule 14 taking account of updated documents, re-named or additional documents to be certified.

	Response
	DC2.14.1 Schedule 14 to the dDCO has been updated accordingly in the revised dDCO submitted at Deadline 4.
	Appendix A.  Draft Legal Agreement between TfL and the Royal Borough of Greenwich
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	DCO SWQ Report
	DC2  DCO WORDING
	Response
	DC2.14.1 Schedule 14 to the dDCO has been updated accordingly in the revised dDCO submitted at Deadline 4.
	Appendix B.  Updated Joint Position Statement on DCO Drafting Issues Concerning the Environment Agency
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